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I. SUMMARY OF THE COMMISSION’S STATUTORY AUTHORITY
A. Legislative Background and Membership
The Texas Legislature created the Texas Forensic Science Commission
(“Commission”) during the 79" Legislative Session by passing House Bill 1068 (the
“Act”). The Act amended the Texas Code of Criminal Procedure to add Article 38.01,
which describes the composition and authority of the Commission.! During subsequent
Legislative Sessions, the Legislature further amended the Code of Criminal Procedure to
clarify and expand the Commission’s jurisdictional responsibilities and authority.?

The Commission has nine members appointed by the Governor of Texas.® Seven of
the nine commissioners are scientists or medical doctors and two are attorneys (one
prosecutor nominated by the Texas District and County Attorney’s Association, and one
criminal defense attorney nominated by the Texas Criminal Defense Lawyer’s
Association).* The Commission’s Presiding Officer is Jeffrey Barnard, MD. Dr. Barnard
is the director of the Southwestern Institute of Forensic Science and the Chief Medical
Examiner of Dallas County, Texas.®

B. Accreditation Jurisdiction
Texas law prohibits forensic analysis from being admitted in criminal cases if the
entity conducting the analysis is not accredited by the Commission:®

“...a forensic analysis of physical evidence under this article and expert testimony
relating to the evidence are not admissible in a criminal action if, at the time of

! See Act of May 30, 2005, 79™ Leg., R.S., ch. 1224, § 1, 2005.

2 See e.g., Acts 2013, 83" Leg., ch. 782 (S.B.1238), §§ 1 to 4, eff. June 14, 2013; Acts 2015, 84™" Leg., ch.
1276 (S.B.1287), 8§ 1 to 7, eff. September 1, 2015, (except TEX. CODE CRIM. PROC. art. 38.01 § 4-a(b)
which takes effect January 1, 2019).

%1d. at art. 38.01 § 3.

41d.

51d. at § 3(c).

6 Until the 84™ Legislative Session, the accreditation program was under the authority of the Department of
Public Safety (“DPS”).



the analysis, the crime laboratory conducting the analysis was not accredited by
the commission under Article 38.01.”7

The term “forensic analysis” is defined as follows:

“Forensic analysis” means a medical, chemical, toxicologic, ballistic, or other
expert examination or test performed on physical evidence, including DNA
evidence, for the purpose of determining the connection of the evidence to a
criminal action, except that the term does not include the portion of an autopsy
conducted by a medical examiner or other forensic pathologist who is a licensed
physician.®

The term “crime laboratory” is broadly defined, as follows:

“Crime laboratory” includes a public or private laboratory or other entity that
conducts a forensic analysis subject to this article.®

Texas law exempts certain forensic disciplines from the accreditation requirement
by statute or administrative rule.’® The complaint and related disclosures in this case
involve toxicology, a forensic discipline subject to accreditation under Texas law. The
Harris County Institute of Forensic Sciences (“HCIFS”), which is the laboratory that is
the subject of this complaint and self-disclosure, is accredited by the ANSI-ASQ National
Accreditation Board (“ANAB”) under the International Organization for Standardization
(“ISO”) accreditation standard 17025.

C. Investigative Jurisdiction

Texas law requires the Commission to “investigate, in a timely manner, any
allegation of professional negligence or professional misconduct that would substantially
affect the integrity of the results of a forensic analysis conducted by an accredited

laboratory, facility or entity.”*' The Act also requires the Commission to: (1) implement

" Tex. CoDE CRIM. PROC. § 38.35(a)(4).

8 1d. at 38.35 § (a)(4).

91d. at § 38.35(d)(L).

101d. at 38.01 § 4-d(c).

1 Tex. CobE CRIM. PROC. art. 38.01 § 4(a)(2).



a reporting system through which accredited laboratories, facilities or entities may report
professional negligence or professional misconduct; and (2) require all laboratories,
facilities or entities that conduct forensic analyses to report professional negligence or
misconduct to the Commission.*?

Il. INVESTIGATIVE PROCESS

A. Complaint and Disclosure Process

When the Commission receives a complaint or self-disclosure, the Complaint and
Disclosure Screening Committee conducts an initial review of the document at a publicly
noticed meeting. (See Policies and Procedures at 3.0). After discussing the complaint or
disclosure, the Committee votes to recommend to the full Commission whether the issues
presented in the complaint or disclosure merit any further action. Id.

In this case, the Commission received the following: a complaint from the Harris
County Criminal Lawyer's Association (“HCCLA”) (Exhibit A); a self-disclosure from
the Harris County Institute of Forensic Sciences (Exhibit B); and a letter request from the
Harris County District Attorney’s Office (“HCDAQO”) seeking the Commission assistance
with reviewing the issues raised in the HCCLA complaint and HCIFS self-disclosure
(Exhibit C).

On October 5, 2016, the Commission discussed the complaint at its publicly
noticed quarterly meeting in Austin, Texas. After deliberation, the Commission voted
unanimously to create a 3-member investigative panel to review the disclosure pursuant
to Section 3.0(b)(2) of the Policies and Procedures. Members voted to elect Dr. Sarah
Kerrigan, Dr. Jasmine Drake and Mr. Mark Daniel as members of the panel, with Dr.

Kerrigan serving as Chairperson.

12]d. at § 3.



Once a panel is created, the Commission’s investigation includes: (1) document
and data review; (2) interviews with members of the laboratory as necessary to assess the
facts and issues raised; (3) collaboration with the laboratory’s accrediting body and any
other relevant investigative agency; (4) requests for follow-up information where
necessary; (5) hiring of subject matter experts where necessary; and (6) any other steps
needed to meet the Commission’s statutory obligations.

In the course of investigating this matter, Commission staff spoke the following
individuals at HCIFS: Dr. Teresa Gray (Chief Toxicologist); Dr. Warren Samms
(Director of Chemistry and Toxicology); Dr. Roger Kahn (Laboratory Director); and Ms.
Michal Pierce (Quality Director). Commission staff also spoke with former HCIFS
Laboratory Director Ashraf Mozayani. Staff attempted to speak with Dr. Fessessework
Guale but received no response from Dr. Guale's attorney. The Commission has no
authority to subpoena individuals or otherwise compel them to speak with staff or
members. Staff consulted with the HCCLA and HCDAO at various points during the
review process. Staff also reviewed extensive documents submitted by HCIFS and the
HCCLA.

B. Components of Commission Reports

Under Section 38.01 of the Texas Code of Criminal Procedure, a Commission
investigation of an accredited crime laboratory and an accredited forensic discipline must
include the preparation of a written report that “identifies and also describes the methods
and procedures used to identify””: (A) the alleged negligence or misconduct; (B) whether
the negligence or misconduct occurred; (C) any corrective action required of the

laboratory, facility, or entity; (D) observations of the Commission regarding the integrity



and reliability of the forensic analysis conducted; (E) best practices identified by the
Commission during the course of the investigation; and (F) other recommendations that
are relevant, as determined by the Commission. TeX. Cobe CRIM. PRoC. § 38.01, Sec.
4(b)(1).

In addition, the investigation may include one or more: (A) retrospective
reexaminations of other forensic analyses conducted by the laboratory, facility, or entity
that may involve the same kind of negligence or misconduct; and (B) follow-up
evaluations of the laboratory, facility, or entity to review: (i) the implementation of any
corrective action required . . . . ; or (ii) the conclusion of any retrospective reexamination
under paragraph (A). Id. at Sec. 4(b)(2).

C. Limitations on the Commission’s Authority

The Commission’s authority contains important statutory limitations. For
example, no finding contained herein constitutes a comment upon the guilt or innocence
of any individual. TeEX. CoDE CRIM. PROC. 38.01 at 8 4(g); Policies and Procedures at 8
4.0(d). In addition, the Commission’s written reports are not admissible in a civil or
criminal action. (Id. at 8 11; Id. at § 4.0(d).)

The Commission also does not have the authority to issue fines or other
administrative penalties against any individual or laboratory. The information it receives
during the course of any investigation is dependent upon the willingness of the forensic
laboratory or other entity under investigation and other concerned parties to submit
relevant documents and respond to questions posed. The information gathered has not
been subjected to the standards for admission of evidence in a courtroom. For example,

during on-site and telephone interviews, no individual testified under oath, was limited by



either the Texas or Federal Rules of Evidence (e.g., against the admission of hearsay) or
was subjected to formal cross-examination under the supervision of a judge.

Moreover, documents obtained during the course of interviews have not been
subject to any independent validation. For example, if the Commission receives an email
from a laboratory or individual, and the email indicates it was sent on a given date at a
given time, the Commission assumes this information is accurate and has not been
altered. The Commission requests information from the laboratory and other concerned
parties based on its understanding of the facts as presented in the complaint or self-
disclosure and relies on the parties to provide supplemental information if they believe
such information will shed light on the Commission’s review of a given complaint or
self-disclosure. Because the Commission has no authority to subpoena documents, it
relies on the parties’ willingness to cooperate with the investigation.

I1l. SUMMARY OF COMPLAINT

On September 8, 2016, the HCCLA submitted a complaint to the Commission
requesting investigation of the following (Exhibit A):

1. Dr. Guale’s qualifications to be testifying as an expert witness;

2. Misrepresentations on Guale’s Statement of Qualifications regarding her
credentials;

3. Validity of Guale’s American Board of Forensic Toxicology (ABFT)
certification;

4. Guale’s “perjured testimony” in court;
5. Inconsistent testimony regarding headspace gas chromatography data;
6. “Junk science” testimony regarding retrograde extrapolation; and

7. HCIFS® “failure to issue a CAR” for the misrepresentations and related
allegations.



A. Analysis of Professional Negligence and Misconduct

Acrticle 38.01 of the Texas Code of Criminal Procedures requires the Commission
to describe whether professional negligence or misconduct occurred in this case. Neither
“professional negligence” nor “professional misconduct” is defined in the statute. The
Commission has defined both terms in its policies and procedures. (Policies and
Procedures at 1.2.)*3

At its November 3, 2017 meeting, the Commission unanimously voted to issue a
finding of professional negligence against Guale. The term “professional negligence” is
defined in Section 1.2 of the Commission’s Policies and Procedures as follows:

“Professional Negligence” means the actor, through a material act or omission,

negligently failed to follow the standard of practice generally accepted at the time

of the forensic analysis that an ordinary forensic professional or entity would have

exercised, and the negligent act or omission would substantially affect the

integrity of the results of a forensic analysis. An act or omission was negligent if

the actor should have been but was not aware of an accepted standard of practice
required for a forensic analysis. (Policies and Procedures at 1.2)

B. Professional Negligence vs. Professional Misconduct

The Commission finds Guale was professionally negligent in failing to convey
that her degree was a Master's degree in Physiological Sciences with coursework in
Toxicology, as opposed to a Master's degree in Toxicology. In addition, the Commission
finds Guale was professionally negligent in providing confusing and inconsistent
explanations of technical and scientific concepts during testimony, especially with
respect to retrograde extrapolation (See Exhibits E-F). Because the Commission was
unable to speak with Guale, and the only public statements available are media

interviews, it was not possible for the Commission to assess Guale's intent sufficient to

13 The Commission's policies and procedures have been developed into administrative rules and will
ultimately be published in 37 TEX. ADMIN. CODE §15.
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issue a finding of professional misconduct. HCIFS concluded that Guale did not
appreciate the consequences of her inaccurate testimony for the laboratory or the criminal
justice system.
The term "professional misconduct™ is defined in the Commission's policies and
procedures as follows:
“Professional Misconduct” means the actor, through a material act or omission,
deliberately failed to follow the standard of practice generally accepted at the time
of the forensic analysis that an ordinary forensic professional or entity would have
exercised, and the deliberate act or omission would substantially affect the
integrity of the results of a forensic analysis. An act or omission was deliberate if

the actor was aware of and consciously disregarded an accepted standard of
practice required for a forensic analysis. (Policies and Procedures at 1.2)

This definition requires the Commission to establish a deliberate (i.e., intentional)
act or omission, which the Commission was unable to do given the fact that Guale
resigned from the laboratory in September 2016, before the complaint and laboratory

self-disclosure were filed.

C. Dr. Guale's Qualifications and Misstatements on SOQ

At the time this complaint was filed, Guale was the Toxicology Analytical
Operations Manager for HCIFS. During the criminal trial of a case for which Guale was
a State's expert, Guale had difficulty explaining her qualifications. This resulted in a
Harris County Assistant District Attorney ("ADA™) expressing concern to HCIFS
management. When management reviewed the testimony with the ADA, they discovered
Guale misstated the title of her Master of Science degree. She stated she had a Master’s
Degree in Toxicology from Oklahoma State University when in fact she had a Master's

Degree in Physiological Sciences with coursework in toxicology.

11



14The degree listed on Guale’s transcript and diploma (Master's in Physiological
Sciences) did not match what was written on her job application, CV, or SOQ (Master's
in Toxicology). Assuming Guale submitted her diploma when she was hired, it was not
effectively compared to her application form, CV or SOQ.

Testimony by Toxicology staff, particularly managers, were historically evaluated
primarily by attorneys, not laboratory staff with technical expertise. Earlier monitoring
may have caught the misrepresentation on the stand but only if the monitor was aware of
Guale’s degree as stated in her diploma. The lab concluded Guale’s misstatement on the
stand constituted violations of two applicable codes of ethics:

e The ASCLD/LAB Guiding Principles of Professional Responsibility for
Crime Laboratories and Forensic Sciences requires that a forensic expert
“accurately represent his/her education, training, experience, and area of
expertise.”

e The American Board of Forensic Toxicology expects all certificate
holders to follow the ABFT Code of Ethics, among which is the
requirement to “Perform all professional activities in Forensic Toxicology
with  honesty and integrity, and refrain from any knowing
misrepresentation of their professional qualifications, knowledge and

competence, evidence and results of examinations, or other material
facts.”

At the Commission's November quarterly meeting, laboratory management noted
that at the time Guale was hired it was not common practice to compare the degree listed
on an applicant's diploma with the degree listed on the submitted application and CV.
The laboratory has since changed its process for credential review as discussed below.

During the root cause analysis and corrective action process, HCIFS noted that

Guale met the criteria for her initial and ultimate job descriptions and was qualified to

14 The laboratory is unable to verify whether Guale’s diploma was submitted when she was hired or at a
later point during her employment.

12



perform her required duties with the Master's degree in Physiological Sciences. There
was no need for her to misrepresent credentials to gain employment or a promotion.

D. Validity of ABFT Certification

HCIFS contacted the American Board of Forensic Toxicology ("ABFT") to
disclose the issues set forth herein because ABFT is an accrediting body for HCIFS.
HCIFS management also reviewed the certification qualification rules and determined
that Guale's certification status would not have been impacted had she accurately
represented her degree as a Master’s in Physiological Sciences as opposed to a Master’s
in Toxicology.

E. Guale's ""Perjured Testimony" re: Qualifications

The Commission does not have jurisdictional authority to assess whether Dr.
Guale perjured herself during testimony. The HCDAO is responsible for investigating
allegations of criminal activity. The Commission's understanding in speaking with the
HCDAQO is that the matter was brought before a grand jury but it returned a no bill.

F. Substantive Concerns re: Scientific Testimony

HCIFS performed two reviews of all Guale trial transcripts provided by the Harris
County DA’s office. The first review was performed in May 2017 and the second in July
2017. A total of 32 transcripts were reviewed. The transcripts were reviewed for the
purpose of flagging substantive technical issues in testimony.

One of the technical areas of greatest concern in Guale's testimony was retrograde

extrapolation.’®> Mata vs. State of Texas holds an expert witness to a high standard when

15 HCCLA also complained about inconsistent testimony regarding headspace gas chromatography data.
After reviewing the transcript excerpts and speaking with the laboratory, the panel concluded these
concerns had reasonable explanations while the other substantive issues discussed herein did not.

13



testifying to retrograde extrapolation. ¥ The Commission concurs with HCIFS'
observation that Guale’s testimony was at times unclear, contradictory or without
sufficient explanation, problems that Mata cautions against. The Commission also
concurs with HCIFS' statement that "ascertaining whether Dr. Guale possessed sufficient
knowledge of forensic toxicology principles and their proper application to testimony
was difficult from the reviewed transcripts because her testimony lacked detail and
clarifying explanations."

Guale’s responses clearly demonstrated that she relied on the BACTracker
software for extrapolation-related calculations, and she was unable to convince the court
that she appropriately understood the underlying ethanol pharmacokinetics upon which
the software is based. This demonstrates the danger of relying too heavily on software
programs, as such reliance can obscure an in-depth understanding of key foundational
concepts.

During second transcript review in July 2017, HCIFS again observed that Guale
provided unclear and contradictory testimony regarding extrapolation and absorptive
state. For example, in Lengua and Sechrist, she described the time of first and last drink
as the “most important” or “most crucial” variables for extrapolation, but in Arnold,
Lengua, Ronald Rodriguez and Ulloa, she said such information was not necessary.

In at least five cases reviewed (Cisneros, Lenguea, K. Nguyen, Richardson, and
Ronald Rodriguez), Guale provided extrapolation testimony without having any
information about the drinking history. In various transcripts, she voluntarily testified to

or agreed with an attorney’s representation of inaccurate information. Again, it is difficult

16 Mata v. State, 13 S.W.3d 1 (Tex. App.-San Antonio 1999), rev'd, 46 S.W.3d 902 (Tex. Crim. App.
2001).
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to determine whether these are attributable to her imprecise communication or an actual
lack of knowledge in the subject area. In Johnson-Cervera and Ronald Rodriguez, she
testified that side effects for alprazolam and tramadol, respectively, are present only when
the drug is not used as prescribed. This is another example of inappropriate testimony
regarding key concepts in toxicology.

In sum, the concerns raised by the HCCLA regarding retrograde extrapolation
testimony and related concepts were substantiated by the review of Guale's transcripts.
Due to the unreliable nature of Guale's testimony regarding key scientific concepts, any
case in which she provided testimony should be reviewed by the HCDAO and defense
representatives to assess the materiality of the testimony to the case outcome and
determine whether any legal relief is appropriate. This is especially critical for those
cases in which the resulting BAC was on the border of the statutorily defined legal limit.

G. HCIFS' Alleged Failure to Take Corrective Action

HCIFS has taken extensive corrective action including thorough root cause
mapping (See Exhibit D). Additionally, the laboratory has a new laboratory director and
new Chief Toxicologist. The following are preventative changes that were implemented
after the problems with Guale's testimony were discovered:

e Lab policy was changed to require supporting records to be submitted with every
SOQ and CV revision.

e Management re-emphasized existing IFS testimony monitoring policy to stress
the importance of managers receiving direct testimony observation by IFS
personnel.

e Management initiated further ethics discussions with the staff to ensure all
understood the severity and ramifications of misrepresenting credentials.

e All SOQs and CVs have been updated with supporting records.

15



e All toxicology analysts who testify were individually assessed by new Chief
Toxicologist to ensure competency.

e Management implemented more rigorous courtroom testimony training.

Though the corrective action and supporting documentation may not have yet
been disclosed to the complainant at the time this complaint was filed, the Commission
finds the laboratory has since performed a thorough assessment of the relevant transcripts
and taken appropriate corrective action to protect against recurrence of the issues
identified herein.

IV. CLOSING OBSERVATIONS/RECOMMENDATIONS

Though current HCIFS laboratory management was not responsible for the failure
of HCIFS to vet Guale's qualifications, there was insufficient attention to detail during
the candidate vetting process which could have prevented the problems described herein.
It also demonstrates the critical importance of rigorous testimony training and monitoring
by experts who are qualified to evaluate not only courtroom demeanor, but also the
appropriateness and validity of the scientific concepts expressed. Testimony evaluation
by legal representatives is simply insufficient to flag the types of substantive technical
concerns described in this report. The risk of leaving testimony monitoring to attorneys
must be appreciated not only by HCIFS as a result of this complaint and self-disclosure,

but also by all other Texas laboratories whose staff testify in Texas criminal courts.
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HARRIS COUNTY CRIMINAL LAWYERS ASSOCIATION

PosT oFFICE Box 924523 Houston, TEXAs 77292-4523
713-227-2404
Fax 713-869-5051
www.HCCLA.oRG
September 8, 2016
Kathryn Adams

Commission Coordinator

Texas Forensic Science Commission
1700 North Congress, Ste. 445
Austin, TX 78701

RE: Harris County Institute of Forensic Science Employee Fessesswork
Guale

Enclosed, please find a complaint being filed against Fessesswork Guale by the
Harris County Criminal Lawyers Association. We are requesting an investigation
into:

Guaie’s qualifications to be testifying as an expert witness in trial,

Her misrepresentations on her Statement of Qualifications that is

required for lab accreditation,

3. The wvalidity of her American Board of Forensic Toxicologists
certification based on these misrepresentations about her education,

4. Her perjured testimony in court,

5. Her inconsistent testimony regarding Headspace Gas Chromatography
data in court,

6. Her “junk science” testimony in court regarding retrograde
extrapolation without adequate scientific authority for her opinions,zx

7. HIFS’ failure to file any Corrective Action Preventative Action reports

for this incident or anything else.

b =

Supporting exhibits regarding these allegations are attached.

Thank you for your time investigating this matter. I can be reached at
office(@tylerflood.com or by calling 713.224.5529.

Tyler

pp——

HCCLA



TEXAS FORENSIC SCIENCE COMMISSION « COMPLAINT FORM (Cont.)

1. PERSON COMPLETING THIS FORM

Name: Harris County Criminal Lawyers Association
Address: P.O. Box 924523
City: Houston

State: Texas Zip Code: 77292-4523

Home Phone:

Work Phone: (713) 227-2404

Email Address (if any): tyler@tylerflood.com

2. SUBJECT OF COMPLAINT

List the full name, address of the laboratory, facility
or individual that is the subject of this disclosure:

IIIdiVidLlal/Lﬂb()l’atOI’y: F. Guale - Harris County Institute of Farensic Sciences

Address: 1885 Old Spanish Trail

City: Houston

State: Texas Zip Code: 77054

Date of Examination, Analysis, or Reeport: Numerous Cases

Your relatonship with the defendant:

Self D Family Member D
1_1

Parent Friend Attorney El

None Other (please specify):

HCCLA members have represented hundreds of defendants that may be effected by Dr. Guale's misconduct.

If you are not the defendant, please provide us with

the following information regarding the defendant:
Name: Hundreds of defendants charged with offenses in Harris County

Address (if known):

Home Phone:

Work Phone:

3. WITNESSES
Provide the following about any person with factual

knowledge or expertise regarding the facts of the
disclosure. Attach separate sheet(s), if necessary.

First Witness (if any):

Type of forensic analysis:  Toxicology

Name: Tyler Flood

Laboratory Case Number (if known): Numerous Cases

Address: 1229 Heights Blvd., Houston, Texas 77008

Is the forensic analysis associated with any law enforce-
ment investigation, prosecution or criminal litigation?
Yes No D

* If you answered “Yes™ above, provide the following
information (if possible):

* Name of Defendant: Numerous Cases Effected

* Case Number/Cause Number:

(if unknown, leave blank)

* Nature of Case:

e.¢ burglary, murder, efc.
g owigiary

*The cc)un?r where case was investigated,
prosecuted or filed:

* The Court:

* The Outcome of Case:

Daytime Phone: (713) 224-5529

Evening Phone: (713) 480-5529

Fax: (713) 224-5533

Email Address:  tyler@tylerflood.com

Second Witness (if any):

Name:

Address:

Daytime Phone:

Evening Phone:

Fax:

Email Address:

Third Witnese (if any):

Name:

Address:

Daytime Phone:

Evening Phone:

Fax:

* Names of attorneys in case on both sides (if kiown):

Email Address:

Page 2



TEXAS FORENSIC SCIENCE COMMISSION « COMPLAINT FORM (Cont.)

4. DESCRIPTION OF COMPLAINT

Please write a brief statement of the event(s), acts or omissions that are the subject of the disclosure.

Dr. Fessessework Guale has been employed with the Harris County Institute of Forensic Sciences

(HCIFS) for approximately 20 years and has been testifying in criminal cases for HCIFS for 10
years. The Harris County District Attorney's Office relies on Dr. Guale to testify in criminal cases
that involve blood drug and blood ethanol analysis. Dr. Guale also provides testimony in the
effects of alcohol and drugs on the human body. Dr. Guale has testified that she obtained a
master's of science in Toxicology from Oklahoma State University. Her Curriculum Vitae and

ASULAD/LABE - International Statement of Quallfications also represent that Dr. Guale obtained an

) . . . . . .

facts needed to provide a scientifically reliable retrograde extrapolation.We_ also_have discovery
with chromatograms that do not match the labs calibration curve in blood ethanol cases. Dr. Guale
was unable to provide an explanation as to way the results in the chromatograms provided to
defense counsel do not match the values on the calibration curve for the batch run for the
sponsored BAC result. Finally, though the laboratory is required through a discovery order, to
provide defense counsel with corrective action/preventative action reports (CAPAs), the Harris
County Defense Bar has yet fo see a CAPA released by HCIFS.

Page 3



TEXAS FORENSIC SCIENCE COMMISSION « COMPLAINT FORM (Cont.)

5. EXHIBITS AND ATTACHMENT(S)

Whenever possible, disclosures should be accompanied by readable copies (NO ORIGINALS) of any
laboratory reports, relevant witness testimony, affidavits of experts about the forensic analysis, or other
documents related to your disclosure. Please list and attach any documents that might assist the
Commission in evaluating the complaint. Documents provided will NOT be returned. List of attachments:

Exhibit #2: Fessessework Guale's Curriculum Vitae

Exhibit #3: Fessessework Guale's ASCLAD/LAB - International Statement of Qualifications
Exhibit #4: Various court transcripts of Fessessework Guale's testimony

Exhibit #5: Chromatograms related to issues with HCIFS calibration curves

Exhibit #6: New articles related to Fessessework Guale

6. YOUR SIGNATURE AND VERIFICATION

By signing below, I certify that the statements made by me in this disclosure are true. I also certify that any
documents or exhibits attached are true and correct copies, to the best of my knowledge.

Signature:
Date Signed: 2016-09-08
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Criminal Justice Center
1201 Franklin, Suite 600
Houston, Texas 77002-1901

Belinda Hill
First Assistant

HARRIS COUNTY DISTRICT ATTORNEY
DEVON ANDERSON

September 6, 2016

**NOTICE CONCERNING EXPERT WITNESS
DR. FESSESSEWORK GUALE*

b

The Harris County District Attorney’s Office was informed today that
Dr. Fessessework Guale of the Harris County Institute of Forensic
Sciences may have testified in past trials that she received her Master’s
of Science degree in Toxicology when, in fact, she received her Master’s
of Science degree in Physiological Sciences (with coursework and
research in toxicology).

Please disseminate this information to your membership and/or
employees for their review.

The District Attorney’s Office will facilitate specific requests for review
of Dr. Guale’s trial testimony in Harris County prosecutions from 2006
to present. All requests should include the cause number and court in
which the case was tried. Requests may be submitted in writing to me at
Chandler_Inger@dao.hctx.net.

Sincerely,

Inger Chandler
Assistant District Attorney
Harris County, Texas
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Curriculum Vitae

Fessessework Guale. DVM, MS, D-ABVT, D-ABFT-FT
Harris County Institute of Forensic Sciences

1885 Old Spanish Trail

Houston, TX 77054

Phone: 713-796-6908

Fax: 713-796-6838

Fessessework.guale@ifs.hctx.net

Education

1993-1996: Oklahoma State University, Stillwater, OK
e MS: Toxicology, Physiological Sciences, College of Veterinary Medicine
e Thesis: Evaluation of Chick Embryo Motoneurone Cultures for the Study of
Neurotoxicity. Published in 1997.

1985-1990: Addis Ababa University, Ethiopia
e  DVM: College of Veterinary Medicine
e Thesis: Prevalence of Coccidiosis and Identification of Eimeria Species

1981-1983: Addis Ababa University, Ethiopia
e BS: Animal Science, College of Agriculture

Professional Experience

May 2013-present: Toxicology Analytical Operations Manager: Harris
County Institute of Forensic Sciences

Manage the daily operation of the Laboratory
Perform technical, administrative and expert review of completed cases
e Provide consultations and toxicological interpretations to pathologists and law
enforcement personnel
e Provide expert testimony in court
Oversee the QA/QC operation of the laboratory
e Oversee the training and continuing education of staff members
e Hire subordinate staff '
e Prepare annual budget for the laboratory
e Perform yearly performance evaluation of toxicology laboratory employees
e Prepare and present scientific articles



May 2011-May 2013: Assistant Chief Toxicologist: Harris County Institute of Forensic
Sciences, Forensic Toxicology Section.

Manage the daily operation of the toxicology laboratory

Perform technical, administrative and expert review of completed cases
Provide consultations and toxicological interpretations to pathologists and law
enforcement personnel

Provide expert testimony in court

Plan and execute method development projects

Prepare and present scientific articles

Oversee the QA/QC operation of the laboratory

Oversee the training and continuing education of staff members

Hire subordinate staff

Prepare annual budget for the laboratory

Perform yearly performance evaluation of toxicology laboratory employees
Prepare and present scientific articles

June 2008- May 2011: Toxicologist I: Harris County Institute of Forensic Sciences,
Forensic Toxicology Section

L ]

Manage and plan the daily operation of the toxicology laboratory
Technical and administrative review completed cases

Maintain laboratory compliance with quality control and quality assurance and
accreditation by ABFT and ASCLAD/LAB.
Provide expert witness in the court of law

June 2006- June 2008: Toxicologist 11 Specialist: Harris County Medical Examiners
Office, Forensic Toxicology Section.

GC/MS Section Team Leader: Provide leadership in all the activities of the
section

Technically review analytical data in the section

Perform technical review and administrative review of completed cases

Facilitate the completion of cases in a timely manner

Responsible for troubleshooting instrument malfunctions and contact service
technicians when necessary

Review standard operating procedures, make necessary adjustments and/or
changes to improve the efficiency of the analytical methods

Assign team members daily duties

Responsible for training and continuing education of team members

Manages personnel issues in the section, including time sheets, time off requests,
schedules, etc.

Conduct the performance evaluation of team members



2000-2006: Professional Research Associate/ Toxicologist. Colorado State University
Health Sciences Center, Forensic Toxicology Laboratory

Laboratory Manager: Manage the day to day activity of the Forensic
Toxicology laboratory

Responsible for maintaining the laboratory’s accreditation

Organize the basic research activity in the laboratory

Responsible for employee training and counseling

Develop and validate new analytical methods

Analyze, review and report analytical data

Consult with law enforcement agencies, pathologists, and veterinarians on
toxicology issues

Provide expert testimony

1991-2000; Analytical Toxicologist: Oklahoma Animal Disease Diagnostic Laboratory,
Oklahoma State University

Analyze biological and environmental samples for drugs, pesticides, heavy
metals, mycotoxins, feed additives, petroleum hydrocarbons, water pollutants and
etc.

Used, GC/MS, GC-FID, HPLC, AA, TLC, ELISA and bench chemistry

Write and review standard operation procedures

Analyze data, interpret and report results

Consult with veterinarians and provide diagnostic service

Perform research to improve and develop analytical methods

Provide training to residents in analytical toxicology

Awards and Certificates

2007-Diplomate: American Board of Forensic Toxicology
1999-Diplomate: American Board of Veterinary Toxicology
1990-Academic Excellence Award; College of Veterinary Medicine
1981-Academic Excellence Award, College of Agriculture

Publications

Fessessework Guale, Shahriar Shahreza, Jeffrey P. Walterscheid, Hsin-Hung Chen,
Crystal Arndt, Anna T. Kelly and Ashraf Mozayani: Validation of LC-TOF-MS
screening for drugs, metabolites and collateral compounds in Forensic Toxicology
specimens. Journal of Analytical Toxicology, Vol. 37. No. 1, 2013 pages 17-25.



K. Bischoff, F. Guale; Australian Tea Tree ( Melaleuca alternifolia) oil poisoning in
three purebred cats. Journal of Veterinary Diagnostic Investigations, Volume 10, 1998
pages 208-210

Fessessework G. Guale, George E. Burrows: Evaluation of Chick Embryo
Motoneuron Cultures for the Study of Neurotoxicity. Natural Toxins, Volume 5,
Number 3, 1997, pages 115-120

FG. Guale, EL. Stairs, WB. Johnson, WC. Edwards, JC. Haliburton: Laboratory
Diagnosis of Zinc Phosphide Poisoning. Veterinary and Human Toxicology, Volume
36, No. 6, December 1994, pages 517-519

Fessessework Guale, Assessment of Rectal Temperature, Pulse, and Respiratory
rates in Healthy Pack Donkeys. Student Scientific Journal, April 1989, College of
Veterinary Medicine, Addis Ababa University, Ethiopia

Presentations

e Applications of Fast GC-MS in the analysis of Opiates. Poster presented on
October 19, 2007 at Society of Forensic Toxicology Continuing Education
Workshop, Raleigh-Durham, NC.

o Clinical or Forensic Case-A Crossroad for Interpretation: Presented to
Toxicology staff, at the Harris County Medical Examiners Office, October 2007,
Houston, TX

e Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and
Pathology Residents of the Harris County Medical Examiners Office, September
2007, Houston, TX

* Interpretive DUID: Presented to Toxicology staff at Harris County Medical
Examiners Office, June 2008, Houston, TX

* Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and
pathology residents of the Harris County Medical Examiners Office, October
2008, Houston, TX

e Interpretive DUID Workshop: Workshop Coordinator, SOFT/AAFS Drugs and
Driving Committee Seminar, May 12-13, 2009, Houston, Texas.

¢ Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and
Pathology Residents of the Harris County Medical Examiners Office, December
2009, Houston, TX

e Phencyclidine (PCP) in fatally injured drivers and DUID arrests in Harris
County, Texas. Presented at the American Academy of Forensic Sciences, annual
scientific meeting, February 24, 2010, Secattle, WA.



Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and
Pathology Residents of the Harris County Medical Examiners Office, November
2010, Houston, TX

Drug Testing and Interpretation in Postmortem Toxicology: Presented at
Harris County Institute of Forensic Sciences: Topics in Forensic Sciences
Conference, April 15, 2011, Houston, TX.

Proof of concept for a comprehensive method for rapid drug screening of
whole blood with UHPLC accurate-mass TOF LC/MS. Presented at the SOFT-
TIAFT joint meeting on September 25-30, 2011, San Francisco, CA
Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and
Pathology Residents of the Harris County Institute of Forensic Sciences,
November 2011, Houston, TX

Toxicology result of drivers of fatal motor vehicle accidents in Harris
County, TX, 2011. Presented at the American Academy of Forensic Sciences
annual meeting, February 22, 2013, Washington DC.

Recent Trends of Designer Drugs in Harris County Texas: Presented at the
American Academy of Forensic Sciences annual meeting. February 21, 2014,
Seattle, WA

Diclazepam: Lorazepam in Disguise. Presented at the American Academy of
Forensic Sciences annual meeting, February 26, 2016, Las Vegas, NV.
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ASCLD/LAB-International

STATEMENT OF QUALIFICATIONS

| Name | Fessessework Guale | Date | 10/08/13

| Laboratory | Toxicology

| Job Title | Toxicology Analytical Operations Manager

Indicate all disciplines in which you do casework:

Drug Chemistry Toxicology

Firearms/Toolmarks Biology

Trace Evidence Questioned Documents

LICIEIRA

Latent Prints Crime Scene

Digital & Multimedia Evidence

O

List all category(ies) of testing in which you do casework:

Human Performance and Post-Mortem ForensicToxicology

Breath Alechol Calibration Categories

[ | Toxicology - Breath Alcohol Measuring Instruments (The work of the laboratory MUST include calibration certificates-
do not check the box if work is limited to breath/alcohol testing)

] Toxicology - Breath Alcohol Calibration Reference Material

Education: List all higher academic institutions attended (list high school only if no college degree has been attained)

Institution Dates Attended Major Degree Completed
Oklahoma State University 1993-1996 Toxicology MSe

Addid Ababa University 1985-1990 Veterinary Medicine DVM

Addis Ababa University 1981-1983 Animal Science Bsc

Other Training: List continuing education, workshops, in-service and other formal training received. Please include the course
title, source and date of the training.

1:SOFT: Society of Forensic Toxicologists Workshop, October 15-19, 2007, Raleigh, NC

2:Interpretive DUID workshop: SOFT/AAFS Drug and Driving and Continuing Education Committee
Seminar, May 6-8, 2008, West Palm Beach, FL

3:0Opioids and Pain Management: RTI training, on-line course, June 2008, Houston, TX

4: Interpretive DUID workshop: SOFT/AAFS Drug and Driving and Continuing Education Committee
Seminar, May 12-13, 2009, Houston TX

5:Traffic Fatality Investigation Seminar, November 2009, Houston, TX

6:ISG/IEC 17025 and Forensic Services Provider Accreditation Wotkshop: May 10-14 2010, Houston,
TX

7:Confirmation Bias, Ethics, and Mistake in Forensics: Forensic Ethics Seminar, May 12, 2010, Houston,
TX

8. Medicolegal death investigation Seminar, June 15, 2010

9. Alcohol extrapolation and the use of BAC tracker Software, August 19, 2010

10. Southwestern Association of Toxicologists, Fall 2010 meeting, September 16-18, 2010 Houston, TX
I1. Scientific sessions at the American Academy of Forensic Sciences, 62" Annual scientific meeting,
February 24-25, 2010 Seattle, WA

ASCLD/LAB-International Statement of Qualifications Page 1 of 3
Approval Date: August 3, 2012 Effective Date: August 3, 2012
Approved By: Executive Director AL-PD-3018-Ver 3.0



12. Scientific sessions at SOFT-TIAFT conference September 21-23',5@ San Fransisco, CA
13. Scientific sessions at the annual AAFS conference, Washington, DC, February 22-23, 2013

Courtroom Experience: List the discipline/category(ies) of testing in which you have qualified to testify as an expert witness
and indicate over what period of time and approximately how many times you have testified in each.

| DWI/DUID: 2/2004, 1/2009, 1/2010, 1/2011, 6/2012, 2/2013

Professional Affiliations: List any professional organizations of which you are or have been a member. Indicate any offices or
other positions held and the date(s) of these activities,

Southwestern Association of Toxicologists
California Association of Toxicologists
American Board of Veterinary Toxicology

Employment History: List all scientific or technical positions held, particularly those related to forensic science. List current
position first. Be sure to indicate employer and give a brief summary of principal duties and tenure in each position.

Job Title | Toxicology Analytical Operations Manager | Tenure [ present
Employer | HCIFS

Provide a brief description of principal duties:

Provide leadership in the analytical operations of the toxicology laboratory,

Responsible for the day to day activity of analysts and the work flow of cases

Job Title  Assistant Chief Toxicologist Tenure 2 years
Employer HCIFS

Provide a brief description of principal duties:

Assist the Chief Toxicologist in the management of the laboratory

Job Title Toxicologist | Tenure 2 years
Employer HCIFS

Provide a brief deseription of principal duties:

Supervise the different sections of the toxicology laboratory

Job Title | Toxicologist Il Specialist | Tenure [ 2 years

Employer | HCIFS

Provide a brief description of principal duties:

GC/MS section team leader, perform data analysis, data review, technical and administrative review of cases

Job Title | Rescarch Associate | Tenure 5.7

Employer | University of Colorado Health Sciences Center

Provide a brief description of principal duties:

Assist the lead investigator in basic research, manage the day to day activity of the forensic toxicology laboratory

Other Qualifications: List below any scientific publication and/or presentation you have authored or co-authored, research in
which you are or have been involved, academic or other teaching positions you have held, and any other inforimation which you
consider relevant to your qualification as a forensic scientist.

(Use additional sheets if necessary.)

PRESENTATIONS:

L. Toxicology Result of Drivers of Fatal Motor Vehicle Accidents in Harris County, Texas in 2011: AAFS
Annual conference, washington, DC, February 22, 2013

2. Proof of concept for a comprehensive method for rapid drug screening of whole blood with UHPLC
Accurate-mass TOF LC/MS, presented at the SOFT-TIAFT confernce on september 23, 2011, San

\SCLD/LAB-Intern




fransisco, CA.
3: Interpretation and Pharmacokinetics of Cocain: Presented to Pathology Fellows of HCIFS. December
2010
4: Phencyclidine (PCP) in Fataly Injured Drivers and DUID Arrests in Harris County, Texas : presented
at the American Academy of Forensic Sciences, 62nd Annual Scientific Meeting, February 24, 2010,
Seattle, WA
5: Interpretation and Pharmacokinetics of Cocaine: Presented to Pathology Fellows and Toxicology Staff
of HCIFS, December 2009, Houston TX
6: Interpretive DUID: Presented to Toxicology Staft of HCIFS, July 2008, Houston, TX
7. Poster presentation on Fast opiate analysis by GC/MS, SOFT, October 15-19, 2007, Raleigh, NC
8: Clinical or Forensic Case: A Cross road to Interpretation: Presented to Toxicology Staff of HCIFS,
November 2007, Houston, TX
9: Prevalence of Drugs of Abuse from DUID cases in Denver Colorado, 2003-2005. Presented to
Toxicology Staff on May 8, 2006 at HCIFS.

PUBLICATIONS:

1. Validation of LC-TOF-MS screening for drugs, metabolites and collateral compounds in Forensic
Toxicology specimens: Journal of Analytica Toxicology, Volume 37, number 1, 2013, pages 17-24

2: Australian tea tree oil poisoning in three purebred cats. Journal of Veterinary Diagnostic Investigation.
Volume 10, 1998, pages 208-210

3: Evaluation of Chick Embryo Motoneuron Cultures for the study of Neurotoxicity. Natural toxins,
Volume 5, number 3, 1997 pages 115-120

4: Laboratory Diagnosis of Zinc Phosphide Poisoning. Veterinary and Human Toxicology. Volume 36,
number 6, 1994, pages 517-519

CERTIFICATES:
I: Diplomat:American Board of Veterinary Toxicology
2: Forensic Toxicology Specialist : ABFT

ASCLD/LAB-International Statement of Qualifications Page 3 of 3
Approval Date: August 3, 2012 Effective Date: August 3, 2012
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REPORTER'S RECORD
TRIAL COURT CAUSE NO. 1996292
THE STATE OF TEXAS IN THE COUNTY CRIMINAL

VS. COURT AT LAW NUMBER 13

* % A F %

EDWIN GADDIS OF HARRIS COUNTY, TEXAS

A A XA FTA A A AT XA XTAAAXT AT A AN AT KR I A AT RAKNA KX K, xK

GUILT/INNOCENCE PHASE

(TESTIMONY OF DR. FESSESSEWORK GUALE)

kA kKxhkhkhkhkdkkdhkhkhkhkdhkdhhkhokhkhkdhdxhkkhkdhkhxkhkhkdhiihxdd

On the 29th day of January, 2016, the

following proceedings came on to be heard in the

above-entitled and numbered cause before the Honorable

Henry Oncken, Judge presiding, held in Houston, Harris

County, Texas:

Proceedings repcrted by machine shorthand.
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A PPEARANTCGCTES

MS. ANDREA P. BEALL

Assistant District Attorney
SBOT No. 24086195

1201 Franklin

Houston, Texas 77002

(713) 274-0500

ATTORNEY FOR THE STATE OF TEXAS

MS. MARITZA SHARMA

Assistant District Attorney
SBOT No. 24075493

1201 Franklin

Houston, Texas 77002

(713) 274-0500

ATTORNEY FOR THE STATE OF TEXAS

MR. JAMES R. FLETCHER

Tyler Flood & Associates, Inc.
SBOT No. 24077619

1229 Heights Blwvd

Houston, Texas 77008

(713) 224-5529

ATTORNEY FOR THE DEFENDANT

ALSO PRESENT:

Ms. Laura Flores, Paralegal
Tyler Flood & Associates, Inc.
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January 29, 2016
(Jury present)
DR. FESSESSEWORK GUALE,
having been first duly sworn, testified as follows:
DIRECT EXAMINATION

BY MS. BEALL:

Q Would you state and spell your name for the
record.
A My name is Fessessework Guale,

i s Tl S R B G S S g R e D

Q And what do you do for a living?
A I'm hired by the Harris County Institute of
Forensic Sciences. I work as an analytical operations

manager in the toxicology laboratory.
Q What is your educational background that

gualifies you to hold that position?

A I have a degree of the Doctor of Veterinary
Medicine. I @l's'e-hawe a Master's Degree 1n Toxicology.
I am double board certified: One by the American Board

of Veterinary Toxicology and another one by the
American Board of Forensic Toxicology.

@) What type of -- well, how long have you worked
with IFS?

A Nine years.

Q And during those nine years, what have your
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duties been?

A Before I become a manager, I was a team leader
in one of the sections. We have three sections in the
lab; that is, gas chromatography section, liquid

chromatography section, and screening and alcohol

section. So I was organizer of all the section and as
a lead in one section and I was also -- I get promoted
to Toxicologist I -- Forensic Toxicologist I to be a

manager to supervise the whole laboratory personnel and
supervise the workflow of the lab.

And now I am the analytical operations
manager in that whole -- I oversee the whole laboratory
operations, the analytical operations from receiving
the samples up to the end of the report; and I make
sure all the cases that we receive, the samples we
receive, take the proper rotation and follow the
standard operation procedures. And then I -- when I
believe it's the right result, I will sign them out.

Q Are you a member of any professional

organizations?

A Yes .,
Q What are those organizations?
A American Academy of Forensic Sciences,

Southwestern Association of Toxicologists, California

Association of Toxicologists, American Board of
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Veterinary Toxicology.

Q What education and training have you had
specifically in the area of -- the effect of drugs on
the human body?

A When you do Master's in Toxicology, that's
what you study. You would have an extensive study of
drugs and other chemicals and other toxins and poisons
and how they interact in the environment and how they
interact once you introduce them in your body, what the
body does to them and what happens -- you know, what 1is
the effect of the drug and how they are expressed out,
behaviorally, physioclogically.

So those are extensive studies. And in
the course of your studying, you know, to pass the
board exam, you review a lot of literatures, research
articles; and you update yourself with those every day.
You read every day, and then you pass your board. And
then after that, in the workforce, you go to
conferences, present papers, you publish papers; so you
are always continucusly studying about the drug effects

and what they do to you.

Q Have you yourself published papers?
A Yes.
Q And what papers are those?

A Just recently I had published analytical paper
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using the state of the art instrument, which we call
time-of-flight instrument; and I use that instrument to
screen for the recently, you know, designer drugs that
our young pecople are dying off. So we have that
instrument and we are the first laboratory to do that
and I published that. That was my recent publication.
I have others.

Q Are you familiar through your education,
experience, and training with the substances

methamphetamine and amphetamine?

A Yes.

Q Can you educate us on methamphetamine and what
it is?

A Methamphetamine is a very dangerous drug.

It's a controlled substance, and you should never use
b ot It's a schedule II controlled substance; and the
reason that nobody should use that is because it's
addictive, it's dangerous, not only to yourself and
also to the community, and the people that you are
Living with. And once you are hcoked up, you become
addicted to it. It's very hard to come off of it, so
it's very dangerous.

What it does is it's a central nervous
system stimulant. So in very low doses, you know, you

get high, you get excited. That's the exhilaration
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that, you know, the young people are -- and the adult
people want to have in the beginning.

Then the more you use it, the more you
start to get addicted; and then you start using more.
Then you end up having a behavior that hurts yourself
and other people, you know. You get into wvery abusive
behaviors, get into hallucinations, violent behaviors;
and you become a risk taker while you are driving.

So, you know, you feel like you are the
only person in the world and nobody exists, so you can
do whatever you want. You know, it gives you the
courage and the energy to do whatever you want.

So it's really, really very dangerous and
you can also die of it with overdose because it affects
your central nervous system. It also affects your
cardiovascular system; so you can die of a heart
attack, you can die of excited delirium where, you
know, you don't know where you are, you don't know what
you do, you hallucinate, and you become out of your
body.

It's a very dangerous drug. In a very
small doses, it can be used -- there's a prescription
that's a very, very small dose for narcolepsy where
people are frequently sleeping; so they can take that

medication, but that's a prescription drug. It's very
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small dose, just for that purpose.

There's also a prescription for ADD, or
attention-deficit disorder. People can take that with
prescription. That's also a very small dose, which
does not give you addiction behavior.

Q Let me ask you about those types of
methamphetamine. There are -- there's a

l-methamphetamine and a d-methamphetamine, correct?

A Yes.

Q What is l-methamphetamine?

A As in the chemistry of it, "1" and "d" stands
for levorotatory or dextrorotatory. That means these
are lsomers. These are the same compounds but the
chemistry formula is different. You know, the hydrogen

is attached, the atom is attached this way or that way.
This is the same molecule; but, functionally, because
they are, you know, structurally different, the "1" one
can be used without stimulating your brain.

LLike, for instance, we have the Vicks
inhaler that will have the l-methamphetamine in it
that's been used for decongestant purposes. It doesn't
go to your central because it's "1." But the dangerous
one is a "d" one; that's the one that affects your
central nervous system.

Q So is the d-methamphetamine the illegal
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version of methamphetamine?
A Yes .
0] Now, you are aware that -- are you aware that

your laboratory produced a lab in this case?

A Laboratory, yes.

Q A lab report?

A Yes.

Q And is that what we see here in State's

Exhibit 147

A Yes.

Q Is that your name in the bottom right-hand
corner?

A Yes.

Q Now, why did you sign off on this lab report?

A I am the expert on this cases and I have to

look at it; and I have tc see whether, you know, the
whole case is done properly and I have to sign it out.
It's in our standard operation procedures, an expert
has tc look at the report and make sure the case is
done properly; and then I sign it out.

Q Looking at this lab report, what is =-- what
are the levels of methamphetamine and amphetamine in
the defendant's blood?

A The amphetamine is less than .10 milligram per

liter. In other words, .10 means 100 nanograms; and
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methamphetamine is also listed as .10 milligram per
liter, which is less than 100 nanograms of the blood in
the sample.

0 Is it possible that the methamphetamine on
this lab report is the l-meth, or the legal meth?

A It is possible because we don't have a matter
to differentiate between the two.

Q How do we know that this is not the l-meth?

A Usually, when the -- when there's -- when it's
not the l-meth, you find both of them in there.

When it is the l-methamphetamine by

itself, there is a chance that you may not see the

amphetamine in there.

Q Why is amphetamine important?
A Because it's a metabolite. You have to see
both. It's -- when you see both drugs in the same

blood sample, that means it comes from the
d-methamphetamine. In mest cases.

And the reason is, when it is an
l-methamphetamine, the ones that are being used in --
as a decongestant, you would not see this level in the
blood. So most definitely when you see two of the
parent and the metabolite, that means it comes from the
“d."

Q Okavy. So we know that this is -- am I
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understanding you correctly in that this is the
d-methamphetamine because the metabolite is there?

A Yes, unless this is something prescribed for
narcolepsy or for ADD.

Q Okay.

A Unless those two are there, yes, this is
definitely from the "d."

0 And in terms of ADD, which of these two

substances is used to treat ADD?

A Actually, the ADD is only the amphetamine, the
Adderall.
) Okay. So would we see the methamphetamine if

this were the product of ADD medication?

A No, you would not see the methamphetamine.

Q And would we see the amphetamine if this were
the product of narcolepsy medication?

A Yes.

Q Okay. Would we see -- well, did you have a
chance to review the video in this case?

A Yes.

Q And while reviewing the video, did you see any
behavior of the defendant consistent with somebody with
these levels of methamphetamine?

MR. FLETCHER: Object to leading, Your

Honor.
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THE CQURT: Overruled.
THE WITNESS: Can I go ahead?
MS. BEALL: Yes.

A Yes, there are some symptoms that are

associated with this level of the drug, which I see is
complete fatigue of the person because these are low
levels. It indicates that the person was at the
crashing stage. That means where the drug is going
out, so the body is yearning or wanting more;
otherwise, it's going down. So we call it, you know,
high when you have euphoric state as soon as you get
the drug and the drug is affecting your brain, gets you
excited; but as time progresses, it goes down, down,
down and then you become really, really more fatigued
because that drug that gives you the energy is not in
you, so you get really fatigued.

So the level indicates to me that this is
at the end of the drug and the symptom matches with
this level.

Q (By Ms. Beall) And what symptoms did you

specifically see in the defendant's behavior?

A He was a little bit agitated and he was
also -- was not performing on the walk and turn
properly. He was not holding his head properly. He

was really fatigued. His talk, the way he talk 1is
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another one. His actions and -- you know, repetitive.

Doing something repetitive in your hand is another

thing. That's, you know, out of consciousness.
Subconsciously you are doing something that -- because
your body is -- your body is missing something that

it's used to.

Q And are you familiar with the term "tweaking"?
A Yes.

Q What does that term mean?

A Tweaking is the -- it's just a nervous effect

where this is one of the symptoms of using this drugs,
is tweaking; so, ves, there was a little -- not

exaggerated, but there was a little tweaking there.

0 That you observed in the defendant?
A Yes, uh-huh.
Q Is there any such thing as just a little bit

of meth to where it doesn't affect your mental and
physical faculties?

A Well, it's my professional opinion if there is
meth, it is affecting your mental and physical
faculties, no matter what concentration it 1is.

Q Is there any such thing as a therapeutic
amount of methamphetamine?

Y Yes. The therapeutic amount is as long as

it's under that prescription; and then there is a
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therapeutic amount that you can obtain if you got that
prescription to counteract a natural condition, like
the narcolepsy or ADD. There is a therapeutic level,
yes.

Q How do we know that this is not just a
therapeutic level?

A It crosses in there. It crosses in the
therapeutic level.

Q Okay. And what you observed in the defendant
and what you know of the amount of methamphetamine and
amphetamine present in this lab, do you believe that he
was just using a therapeutic amount of methamphetamine?

A I -- because this is a lew level of
methamphetamine and because of what I saw, I -- T
hardly believe this is a prescription. I cannot
believe this is a prescription. If it is a
prescription, he should not be behaving that way
because that behavior is coming -- comes from repeated
use of this drug. Usually the prescription should not
last long time. So the behavior that I see does not
come from a prescription.

Q So in your professional opinion, was this the
street meth, the illegal meth that we know about?

A Yes .

MS. BEALL: Pass the witness.
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THE COURTY Mr. Fletcher.
MR. FLETCHER: Thangk vouw, Your HonoE.
CROSS-EXAMINATION
BY MR. FLETCHER:
0 Dr. Guale, the standards have to be within an
acceptable range in the raw data, correct?
A You mean -- what standards?
Q The standards have to ke -- when you are doing
a GC/MS, they have to be within the acceptable range in
the raw data, correct?
A Yes.
Q Okay. And if they are not in the acceptable
range, then that would be a problem, right?
A Yes.
Q Okay. You testified earlier that when -- some
of the common signs of a person being intoxicated off
methamphetamine, they would be -- you would expect to

see violent behavior; i1is that correct?

A At the time, yes, depending on the stage where
he was.
Q You testified that you would expect to see a

person that's intoxicated on meth have a lot of energy,
have high energy?
A Ye s

Q Okay. And you testified that you would expect
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to see someone who is very excited?

A Yes.

Q And they might even be in delirium?
A Yes.

Q And you also testified that a person

intoxicated on meth could have hallucinations?

A Yes.

Q Correct me if I'm wrong, but I heard you say
that the "d" version of methamphetamine has been used
to treat narcolepsy before?

A Yes ,

Q Okay. And that's a prescription that a decctor
can give to treat narcolepsy includes d-meth, right?

A Yes.

Q And you have no testimony today whether or not

Mr. Gaddis has a prescription for any narcolepsy,

right?
A No.
Q You don't know, right?
A I don't know.
Q Amphetamine, like we see on the lab result

here, does not necessarily have to be a metabolite of
methamphetamine, correct?
A There are others like the Adderall.

Q Right. You can see -- well, I'1ll put it this
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way: Amphetamine is a common ingredient in many
prescription medications, right?

A There are very few that we know.

0 Well, there are prescription medications that

contain amphetamine; and they are pretty common, right?

A They are not common.

Q For ADD, it's pretty common, right?

A For ADD, yes.

Q So you don't know whether or not Mr. Gaddis

has a diagnosis and prescription for ADD?

A No, I don't.

Q So it's entirely possible that the result of
amphetamine that we see up there could have been a
result of an ADD prescription and not necessarily a
metabolite of methamphetamine, correct?

A But the fact that methamphetamine is there --

MR. FLETCHER: Object to nonresponsive,
Your Honor.
THE COURT: Just listen to the question,

and answer the gquestion that he asks yocu.

Q (By Mr. Fletcher) It's possible, right?
A Amphetamine is, vyes.
Q Now, isn't it possible, Dr. Guale, that a

person could have a prescription drug containing

methamphetamine and be using over-the-counter
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medications containing methamphetamine and have the lab

results that we see here?

A You mean, both --

Q Yeig.

A == used? Sure.

Q Right. So it's entirely possible that

Mr. Gaddis was using a product containing
l-methamphetamine and a prescription containing
amphetamine and we would see lab results like what we
are looking at here, right?

A Correct.

0 And you don't have any testimony that that --
that he is not deing that, correct?

A No.

Q In fact, your lab cannot determine the
difference between l-meth and d-meth without a chiral
column, right?

A Correct.

Q And you do not -- your lab does not have a
chiral column?

A No.

Q Okay. And the levels that we see here, all we
know is that they are below the lowest calibration
curve -- the lowest point on your calibration curve,

right?
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A Yes.

Q You can't tell the jury a specific level of
either of those drugs, correct?

A No.

0 You can just say, well, he's got less than

this and that's all we know, right?

A Tes.,
Q Okay. Now, Dr. Guale, I'm going to point your
attention -- direct your attention to the lab result.

There was no pseudoephedrine detected in this sample,
correct?

A No.

Q Okay. And isn't it true, Dr. Guale, that one
of the most common ingredients in the illegal form of
methamphetamine is pseudoephedrine?

A Say that again.

0 Isn't it true that one of the basic
ingredients for illegal methamphetamine is
pseudcocephedrine?

A They make methamphetamine out of it, but we
don't see it.

MR. FLETCHER: Nonresponsive, Your Honor.

Q (By Mr. Fletcher) Isn't it correct that
pseudoephedrine is commonly used to make

methamphetamine?




10

11

152

13

14

L5

16

17

18

LB

20

21

22

23

24

25

21

A It's used, yes.

Q Okay. But no pseudoephedrine in this lab

result, right?

A No.

0 You testified that you watched
you observed Mr. Gaddis to be fatigued,

A Yes.

Q I assume you watched the video
the police that he had just finished --
worked from 6:00 until 7:00 that night,

A Correct.

the video and

right?

where he tells
or that he had

correct?

o) Right. So it's entirely possible that the

fatigue exhibited by Mr. Gaddis on the video was caused

by him working a 12-hour shift, right?

A Could be.
Q Okay. And you testified earlier that any
amount of methamphetamine causes intoxication. Did I

hear that correctly?

A It can affect your mental and physical

faculties.

Q Qkay. It can.

A Uh-huh.

Q Okay. And I also heard you testify that this
is a very low level of both of the -- both of the

active metabolites that we see here, right?
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A Yas.

Q Okay. And just to reiterate, Dr. Guale, the
methamphetamine that we see here could possibly be the
l-methamphetamine variety, right?

MS. BEALL: Objection, asked and
answered.

THE COURT: That's overruled.

A The l-methamphetamine --
MR. FLETCHER: Nonresponsive, Your Honor.
Q (By Mr. Fletcher) Just "yes" or "no"?
A There is no "yes" or "no" answer for this.
Q Isn't it possible it can be l-methamphetamine?
A No.
0 It's not possible?
A The l-methamphetamine that we do -- you do use

on the Desoxyn is not absorbent enocugh into your
system --
MR. FLETCHER: Object to nonresponsive,
Your Honor.
@] (By Mr. Fletcher) Yocu can't tell us what the
level was based off these lab results, right?
A No.
Q Okavy.
MR. FLETCHER: Pass the witness, Judge.

THE COQURT: Anything from --
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MS. BEALL: Redirect?
THE COURT: Yes.
REDIRECT EXAMINATION
BY MS. BEALL:

Q Why isn't it possible that this would be
l-methamphetamine?

A Because the l-methamphetamines that are out
there as a decongestant are locally applied in your
nose; so mostly, they do not come into your system to
be identified that much, even at the lower level.

Q So if this were methamphetamine -- or
l-methamphetamine, would it even register on your lab's

equipment?

A By itself, yeah, it would show as a
methamphetamine. There's no differentiation between
the two. I'm talking about the possibility of using

the decongestant to show up as a methamphetamine
because we cannot, you know, differentiate between the
two. But the guestion is: Does a person can take both
"1" and d-methamphetamine and it would show like this?
Yes, both of them.

Q Okay. So how do you know that this is
d-methamphetamine? Looking at this lab report, how do
you know that the defendant's blood had the illegal

form of methamphetamine?
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MR. FLETCHER: Objection, Your Honor.
This is speculation, and it's been asked and answered.

THE COURT: Overruled.

A Usually, when you are abusing drug, you can
have both mixed or pure or by itself. There are three
ways to get it. Okay? Some is mixed, "1" and "d"

mixed, and some "d" by itself, which mostly that you
get ==

MR. FLETCHER: Objection to
nonresponsive, Your Honor.

THE COURT: Overruled.

0 (By Ms. Beall) You can continue.

A Okay. So you get the "d" by itself, you get
the "d" and the "1" together, and you got only "1." So
the only "1" is the Desoxyn, or the decongestants. You

get only "1" form because you don't want them to go to
your brain. There are "d" and "1" combinations where,
you know, the prescription medication can be a "d" and
"1l" together, like the Desoxyn for the narcolepsy; it

may have both.

There are also -- the obesity medications
that you take for obesity that has both of them in
there. So for both, we cannot differentiate. If the
person takes the abuse and the obesity, we can't; but

if it is only "1," it would not show up. And only "1"
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would not show up this much. That's what my argument
180

Q Okay. So this is not an inhalant, 1is that
what you are saying?

N Yes, this does not come from an inhalant.
That's what I'm talking about, or this is not "1" only.

Q Why doesn't pseudoephedrine show up in

positive results from methamphetamine?

A Because the ephedrine is what the
methamphetamine come out of. It's changed to make
methamphetamine, so you don't see it. It's the base

compound where the user pseudoephedrine and change it
to methamphetamine. So there is no pseudoephedrine.

Q Based on what you see in the wvideo and what
you viewed in this lab report, why is it that you don't
believe this is just legal narcolepsy medication?

MR. FLETCHER: Asked and answered, Your

Honor. Objection.
THE COURT: I'll allow her to answer it.
A The reason is 1f it is a narcolepsy

medication, it should be a low level, which this could
be a low level but the person would not have that kind
of side effect. Narcolepsy 1s people who constantly

sleeping. Sc to make them alert is what the medication

is given to them. They should be alert and they should




10

11

12

13

14

1S

16

17

18

19

20

21

22

2:3

24

25

26

be working normal but what I see here is a perscn who
has been abusing the drug and at the end --
MR. FLETCHER: Objection to speculation,

Your Honor.

THE COURT: Overruled.
Q (By Ms. Beall) A person who has been abusing
ands .
A A person who 1is habitually doing it and then

there's a high time, there's also a low time; but what
I see in that person is at a crash phase, what happens
at the crash phase, when you crash or the medication is
weaning out of your body. That's what I see here.

Q So in this lab report, do we see the current
processing of methamphetamine in the body?

A Yes, it's being metabolized.

MS. BEALL: Pass witness.
RECROSS-EXAMINATION

BY MR. FLETCHER:

Q So, Dr. Guale, you don't know anything about
Mr. Gaddis' medical history, correct?

A No.

Q You don't know anything about his prescription
History, Correct?

A No.

Q And you don't know anything about his family
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history or anything like that, right?

A No.

Q Okay. Do you have any testimony that he

abuses methamphetamine, personally? Do you know of

anything that he does that?

A No.
Q No. Okay.
MR. FLETCHER:
Honor.

Pass the witness, Your
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happens 1

the instrument will just —- this is raw

data. And so, basically, this wvalue of .027 on this

chromatogram is based on the last calibration. So,

as you can

imagine, dirfferent analysts are running

our calibration —-- it varles from analyst to analyst,

but our acceptability, our 5-percent rule takes that

into consideration.

S50, on this run, this is the raw data.

This is not the actual value associated with this

standard on this curve, Because if you look at the

top under

of Monday,

next to "last calibrated," it has a date

December 22nd at 8:01. If you were to

pull up the actual chromatogram of the sample that

was run on

calibrated

that day, the date that it was last

is the actual curve associated with that

sample, if that makes sense.

o.

(BY MR. FLOOD) And that's what that refers

to, because this says, it was acquired at 7:56 on

December

22. And so, it's the same calibration from

the day same, right, it's the same day thal we're

talking about?

This was run on this day --
Okay.
-~ but this is the raw data.

Okay. Well -- so, the data says the

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter
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acceptable range of the 025. The 025 standard -- you
put in standards to make sure that it's calibrated,
and it's able te read what it's supposed to be
reading within the acceptable ranges, correct?

A. Yes.

a. Okay. And you said this is important,
because if they're outside of the ranges, you
wouldn't report it, correct?

A, If my curve -- if this was my final
result -- if this was my raw result from my curve,
technically, the .027 is within the range. But I do
know that the raw data is not -- it doesn't always
work like that. So, when it says "Date acquired:
12/22/2014," right here with the "7:56."

Essentially, what happens is the instrument injected
the .025 standard, and then it created a calibration
at 8:01, which is when the chromatogram printed out.

Our calibration curve is -- the actual
calibration is a result of all six calibrators. Sc,
all six calibrators hadn't been injected yet, which
is why this result is the raw data, and we don't use
this for our reporting criteria.

In the discovery that I did provide to
Mr. Flcod, there is the actual data, with the actual

result that is used for the curve and for the

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter
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samples,

THE COURT: Which represented all six
injectors, I think you called them?

THE WITNESS: Yes. And it will have
the proper calibration date on it, which will match

the calibration date on the sample of the result that

report.
THE COURT: "That you did report,™ you
said? Or you said, "didn't"?

THE WITNESS: That I will use to

determi the lower of the 5 percent.

THE COURT: Okav.

MR. FLOOD: May I continue?

THE COURT: Sure.

Q. (BY MR, FLOOD) Okay. So that was Defense

No. 4. These are -- when vou do the calibration, it
produces a chromatogram like this, right? It will
make a line, but a calibration is introducing a
standard -- different standards, how many points are

you using, five or six?

A. Six.

Q. Six points., Okay. And it produces a
chromatogram for each one of those standards, you
know, on a stairstep going up, right -- that's bad
language. But you used different known standards to

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter
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calibrate the machine, right?

A. Yes.
. Okay. 50, here's -- we have the ,025.
All -- it was just saying, this one shows it was a

027 And here's (indicating) what was entered as
the acceptable range and it's within that acceptable
range, right?

A. Yes., But this is the raw data that's not

used for the c bration.
THE COURT: I think we're okay. I
think we're okay.

Q. (BY MR. FLOOD) Okay. This is Defense
Exhibit No. 5. Okay. Again, from the same batch of
the samples that you reported, correct?

A. Yes,

Q. And this is the 05 quality control
standard, right?

A. Yes.

Q. Okay. And the acceptable range is 047 to

052, right?

A. Yes.

0. And the raw data shows it was 052, right?
A. Yes.

0. So, at the very top. It's still within the

range, right? So, when you get into the higher

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter
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calibrator, this is Derlense Exhibit 6. Okay. And
this would be .10 standard quality contreol from the
12/22 batch run, right?

A. Raw data, ves.

Q. Right. Well, I mean, this is what we asked
for in discovery, and this is what the lab gave us
correct?

A, Yes.

Q. Okay. 5o, the acceptable range here is 095

to a 105, correct?

A, Yes.
0. S0, this is above the range of the number
you reported, right -- I'm sorry -- this i1s below the

range of the number that was reported?

A, For the value of the ethanol that I found
in the tube, yes.

Q. Okay. So, this one we have a problem with
because the raw data is a .108, which makes it
outside of the range; is that correct, ves or no?

A. No, it's not a preblem.
Q. No, I didn't ask you that. I said, is the

.108 that was reported on the chromatogram in this

raw data, is that inside or outside the acceptable
range?
A. Qutside.

Ramona St. Julian Sonnier, CSR
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0. Okay. And this is Defense Exhibit
No. 7. OQkay. And so, new we have the .20 standard
from the same batch on 12/22/2014, right?

A. Yes:

0. And so, this is above the number that you
had reported in this case, correct?

A. Yes.

0. Okay. So, this is in the area of concern
of this number, because the number you reported was
between that 10 and between the 20, correct?

THE COURT: I got that. Go on. Come
an.

A. What is the guestion?

THE COURT: I ot 1t Don't worry
about it.

0. (BY MR. FLOOD) So, the 0.190 to the .210 is
the acceptable range, right?

A. Yes.

a. And so, this one was a .216, this is
outside of this range, correct?

Al Yes.

2. And then this is Defense Exhibit
No. 8, .30 standard quality contrcl from this batch
tc Mr. Imrecke's sample, right?

A. Yes.

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter
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Q. And the acceptable range is .285 to .315, 1 a. -- is that right? Okay. And I have that.
right? 2 But -- what was that result?

A Yes. 3 Al It was 0.136.

Q. And the ethanol was a .323 which was -- is 4 Q. Okay. I'm sorry. The 12/22, the ones that
that de or outside of the range? 5 we just went over are the ones that were outside of

A Outside. 6 the range. And that was a .139, correct?

Q. Okay. So you -- so, the first one you had 7 A. Yes.
was 12/17. The rst sample was on 12/17, the second 8 Q. And the ones that were out of tolerance, so
one was Monday 12/22, right? 9 you ran it again. And the second time -- or the

A. Yes. 10 third time was on December 24th, and it was a 1367

Q. And I'm sorry, those weren't within; the 11 A, Yes.
5 percent? 12 Q. Okay. So, that's the one that you

A. No, they were not within 5 percent of one 13 reported, right?
another., 14 A. Yes.

Q. Okay. So, then, you ran it again to try to 15 Q. Okay. So, from the December 17th results
make it within 5 percent, correct? 16 of a .128 the 12/24th of the 136 -- you have a

A. I ran it again because that's our standard 17, calculator on you?
operating procedure. 18 A. No.

0. Right. Because you knew that there were 19 Q. Is that within 5 percent?

it wasn't complying with the lab's 20 A. No.

requirements, right? 21 0. It's not. Okay.

A, It was outside of the 5 percent, yes. 22 MR. FLOOD: Judge, I'm just going to

Q. Okay. So, then, you ran it again on 23 write this down, just the three dates, if that's
12/24 24 okay?

Al Yes. 235 THE COURT: Okay. Quickly.

Ramona St. Julian Sonnier, CSR Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter Certified Shorthand Reporter
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Q.
cerrect?

A.

were out

A.

agreemen
A
o
and you
Al
Q.
of this
controls
A.

Q.

(BY MR. FLOOD) So, 12/17 that was a .128,

Yes.

And there was nothing wrong with that one,

Nothing wrong with?

You didn't have any guality controls that
of tolerance, did you?

lo.

Okay. And then the 12/22, you had a .139,

Yes.

Okay. But there was no 5-percent
t; right?

Yes.

Okay. So, then, on 12/24 you ran it again,
got a .136, right?

Yes.

So, this one was not only within 5 percent
one, but this one also had three quality

that were out of tolerance, correct?

No.

Out of range?

No.

Okay. MWell, you're not denying what I just

Ramona St. Julian Sonnier, CSR
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showed you and what it says on the paperwork, right?

A, That's the raw data. That's not what's
used to determine the results.

[.28 Okay. And you didn't, in fact, report that
one. So, you reported this one. And this one is not
within 5 percent of this one either, correct?

A. Correct.,

MR. FLOOD: Okay., 1I'll pass the

witness.

MS. WILLIAMS: A few questions, Your
Hecnor.

Can I turn his beard so I can look at
it?

THE COURT: Okay.

MS. WILLIAMS: Thank you, Your Honor.

Do you mind if I use this?

MR. FLOOL: Don't mark on it.

MS. WILLTAMS: Oh, no, T won't write
on it, no problem.

MR. FLOOD: I mean, you can use my
paper, that's fine.

MS. WILLTAMS: Okay.

MR. FLOOD: May I mark this, just for
preservation purposes?

THE COURT: Yes.
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MR. FLOOD: Defense Exhibit 11, for

demonstrative purposes.

sure there

cbjection.

what Ctube

0.
that?
A.

0.

THE COURT: Okay. It's admitted. I'm
's no objection, since she's using it.
Right?

MS. WILLIAMS: Yes, Your Honor, no

THE COURT: Okay.

VOIR DIRE EXAMINATION

ust so we can clarify the runs on 12/17,
was that?

Tube A.

Tube A. And then the run on December 22nd,
was that?

Tube B.

And the run on December 24th, what tube was

Tube A.

Just to clarify, so when you ran Tube A the

first time, and then ran Tube B the first time, what

happened?
Al
5 percent,

procedure

Were you able to report those results?

No, I was -- because they're outside of the
I did have to -- our standard operating
requires that I take the value, the lowest,
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the tube associated with the lowest value and repeat
that tube., Se, I had to repeat Tube A.

0. The tube associated with the lowest value,
So, you repeated Tube A?

A. Yes.

ag. So, when you got a .139 and .136, were you

by protocol and procedure allowed to report the .1287

A. No.
Q. And why was a that?
A. I couldn't report the .128, because our

standard operating procedure requires that we have
two values within 5 percent of one another. If the
.128 and the .136 were within 5 percent of one
another, then I would have reported the .128 value.
Q. Okay. And what about the fact that this

.128 and this .136 was on the same tube, and you're

comparing -- you want to compare Tube A and Tube B?
A. That's -- it just -- it doesn't necessarily
matter. I would've -- even if T had -- Tube B had

two lower wvalues, it would still be ockay with me to
report Tube B, based on our standard operating
procedure. Although, we are comparing A and B.

Q. Okay. And so, you followed your -- so, did
you follow your procedure and your protocol?

A. Yes.
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MS. WILLIAMS: A few other questions,
Your Henor. Tf I may publish the Defense Exhibits?
THE COURT: Yes.

Q. (BY MS. WILLIAMS) I want to take us through
them each, one-by-one, but it seemed like you had
something you wanted to explain. Is this raw data
explanations to the various exhibits, are those

relevant to the results that you reported?

A No,
Q. And why are they not relevant?
A, Well, the raw data is just -- well, this is

actually one of the results so that, in particular
is important. But the actual standards are --
basically, from day-to-day, we have to recalibrate

the instrument, because it's based on my -- I mean,

calibrated the instrument based on my ability to
pipette the correct amount into the tube.
And so, what I was trying to explain
earlier, is that when it says "last calibrated," if
; '

you look at the -- it doesn't calibrate the

instrument until the last standard runs, which is the

.4 standard. And so, once that standard prints out,
then the instrument is calibrated for the day. And
then, it will reprint the correct values for the
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.025, the .05, the .1, and everything; so, that data
is not consistent with this raw data.

And I'm not -- I don't think I'm
explaining it the best way; so, if you have
questions, to maybe lead me in the correct direction.

Q. Okay. So, it sounds as if you're saying --
so you menticned earlier, that all of the calibrators
had not been properly injected at this point; is that

correct?

AL They hadn't been injected vet.

0. At the raw data standards?

A. Yes.

Q. So, at this point, it's not completely

calibrated, is that a correct interpretation, or am I
misconstruing it?

A. Yes. The calibration is complete; once all
six standards have been injected because the
calibration is based on all six standards,.

Q. Okay.

MS. WILLIAMS: And just to clarify,
Your Honor, I was referencing the defense exhibits
regarding the standards. So, that would be Defense
Exhibit No. 8, Defense Exhibit No. 7, Defense Exhibit
No. 4, Defense Exhibit No. 6, Defense Exhibit No. 5.

Q. (BY MS. WILLIAMS) Okay. 5o, ultimately, I
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just need you to explain in the simplest manner, why
the number that you reported is accurate, and you're
able to testify to that fact.

Al S0 the number that I reported is accurate,
because T followed all the standard operating
procedures. The instrument was working properly; T
had no issues. The maintenance was performed, the
calibration was acceptable, and all of the quality
controls bracketing all my data fell within range.
So, based on that information, I was able to preovide
a result that I believe is accurate and reliable.

THE COURT: Can I ask a gquestion here?
MR. FLOOD: Yes.
MS. WILLIAMS: Yes, Your Honor.

THE COURT: Thank vyou.

So then T flat -- don't understand.
Because we just saw three of your test runs -- I
juess you could call them -- that weren't within the

range of tolerance that is supposed be acceptable.
And if I'm using incorrect words, forgive me. And,
yet, you just said that they are within range. I
don't understand.

THE WITNESS: 1I was saying that the
gquality controls are -- you're saying the actual

values of the results of tubes for the case or are

you saying --

THE COURT: No, No, no, no, cof the
calibration runs.

THE WITNESS: Okay.

THE COURT: So, if you do these
calibration runs -- is that okay to say that?

THE WITNESS: Yes.

THE COURT: -- and they come ocut
wrong, outside the range of tolerance for that. How
does that mean that it is running properly, then?

THE WITNESS: 1 guess, one of the ways

that I think of it is -- so, I guess -- I'm trying to
think of an example. 1It's almost like you can't
trust the value of -- like, for example, the .025

standard printed off first, but that .025 standard,
the value of that is not taking into consideration
all of my other values because they haven't run yet.
So, that's why I said that the calibration -- the
values of the standard for the calibration curve
aren't -- they're not printed. And I mean,
they're printed, but that's the raw data. It's not
the actual useable data until we include all of the
standards --

THE COURT: Why?

THE WITNESS: -- to determine the
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Because that -- because the
calibration is -- as the instrument is running, it's
taking that value and recalibrating, essentially.

So, it has six standards; it takes the first standard
and injects it, and that's the only standard it's
using to base that value onto it. But since we're
using six, we have a wide range of acceptability we
want. We want to be able to produce a reliable
result from .025 all the way to .42. So, in order to

de that, we can't just use one standard to generate a

great result, right, you need all six calibrators to

cover that wide range.
So, even after the first standard is
injected, that's just one of six. It's only, you

know, less than 20 percent of the calibration being

jected out of the entire six that need to run.

THE COURT: Okay. But if three were
outside of range, now you're talking about half of
it

THE WITNESS: But they're not outside
of range, they're just -- I have a copy of the
Discovery Order here. And I'm not sure if --
actually, if I printed -- I mean, maybe pulled that

up and showed it you. The actual results and how the
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time of the last calibration with that matches what

is reported on the actual chromatocgram as the result.
THE COURT: Let me ask you this

question: What would you have to see in those

calibration runs to say, Okay, we're not working

properly?

THE WITNESS: After the last standard
prints, then the actual -- it's no longer the raw
data that will be printed out. The actual useable

data will be printed out. So, then, if those
standards are outside of the range because it's
including all six standards to determine those
values. Then, it would have to be within that narrow
range of acceptability for each of the standards.

THE COURT: Do you have that printout
with you?

THE WITNESS: 1 have it on a disk for
the discovery, but I don't have the actual printout
of it.

THE COURT: Do you happen to have
that, do you know, for that day, the 22nd?

MR. FLOOD: I don't.

MS. WILLIAMS: Your Honor, while he
looks, maybe, I could pull it up more quickly on the

disk.
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1 THE COURT: You want to try that? 1 {Open court)
2 THE WITWESS: Sura, 2 THE COURT: All right. So in the
3 THE COURT: Thank vyou. 3 recess, y'all were able to find the correct page of
4 THE WITNESS: So, it's under the 4 the Discovery?
5 calibration curve and QC. You just have to, like, 5 MS., WILLIAMS: Yes, Your Honor, we
6 click through until you get to it. 6 were.
7 MS. WILLIAMS: Just tell me when to 7 THE COURT: All right. Have you shown
8 stop. 8 it to Mr. Flood so he knows what you are looking at?
9 THE WITNESS: This is for the 17th 9 MS. WILLIAMS: Mr. Flood is looking at
10 run, so the 24th -- or the 22nd should be after that. 10 the Discovery right now.
11 THE COURT: Would it help if you went 11 THE COURT: Are you ready, Tyler?
12 to the computer and locked? 12 MS. WILLIAMS: Your Honer, in his
13 THE WITNESS: Yes. 13 defense, I just gave him several.
14 THE COURT: OQkay. Would you? 14 MR. FLOOD: I think I'm ready.
15 MR. FLOOD: I may have what she's 15 THE COURT: Do you have printed out
16 looking for. Are you looking for this? 16 copies or just --
17 THE WITNESS: No, the actual 17 MS. WILLIAMS: 1 printed out one copy,
18 chromatograms associated with it. 18 ves, Your Honor.
MR. FLOOD: 1 showed you the 19 THE COURT: All right,
chromatograms. 20 MR. FLOOD: I am ready.
21 THE WITNESS: That's for the raw data. 21 THE CQOURT: Okay. Is the State
22 THE COURT: Go to the computer, if you 22 offering something at this time for the purposes of
23 would please. 23 this hearing?
24 (Witness complies) 24 MS5. WILLIAMS: Yes, Your Honor, State
25 (Recess taken) 25 is.
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Your Honor, may I appreoach the

THE COURT: Yes.

MS. WILLTAMS: I apologize.

We have what's been previously marked
as State's Exhibit No. 20, State's Exhibit Neo. 21,
State's Exhibit No. 22, State's Exhibit No. 23,

State's Exhibit No. 24, and lastly, State's Exhibit

THE COURT: Any objection?
MR. FLOOD: I have to look at a couple

if T can just look at the rest, I

will have any objections.
No cobjections.
THE COURT: All right. State's 21
through 25 are admitted for purposes of the hearing.
MS. WILLIAMS: Thanks, Your Honor.
May I publish?
THE COURT: Yes.
MS. WILLIAMS: I'm sorry, I put 20,
but I'd like to correct that, 21 through 26.
THE COURT: Okay. So, it should be 21
through 267
MS. WILLIAMS: Yes, Your Honor.

THE COURT: Thank you.
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0. (BY MS5. WILLIAMS) Ckay. Before the recess,
you were explaining that there is actual correct data
that is used. Is this a copy of that data? 1Is this
correct data?

A. Yes.

Q. And State's Exhibit No. 22, is that also
the correct data?

A. Yes.

THE COURT: When you say "correct
data," you mean "final data" rather than raw?

THE WITNESS: Yes. So, this is the
data that's based on all six calibration standards.
So, this calibration occurred after my last standard
was injected.

THE COURT: So, it just runs all six
at the same time?

THE WITNESS: Each sample takes eight
minutes to run. So, the raw data is -- it's
injecting the first standard, and then it prints it
out . It only takes into consideration what it has in
the system already. So, then, when it injects the
second standard, it takes into consideration, both,
the first and the second, but there's still four

more,

THE COURT: $So, it's cumulative?
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THE WITNESS: Yes. So, that's why the 1 supposed to be reading, and then adjusts itself to
final -- so, this .,025 value is based on the 2 calibrate to the proper readings --
all six standards being considered. 3 THE WITNESS: No.

THE COURT: -- proper values? What's

e

THE COURT: So, it adjusts itself?

really happening then?

w

THE WITNESS: Yes.

THE COURT: Okay. 6 THE WITNESS: So it's just injecting.
Q. (BY MS. WILLIAMS) And so -- . i It's, basically, using -- it's collecting data as the
THE COURT: I'm sorry. Let me make 8 instrument is running, and then once that sixth
sure I am getting it. 9 standard runs, and it has the data from that, it
Se, in the first six runs, you're 10 takes all six standards into consideration,
telling it what it should be reading, and it comes 11 And then it -- based on those six
back and self-adjusts to those standards. So, if you 12 standards, collectively, will determine, well, okay,
were to repeat that, it would read all six correctly? 13 that means the first standard is this; the second
THE WITNESS: Can you say that one 14 standard is this.
more time? 15 THE COQURT: Let's keep going and see
THE COURT: Are you following what I'm 16 if I catch on after a while. Okay.
saying? 17 0. (BY MS. WILLIAMS) Okay. Sc right here we
MR. FLOOD: 1 am, but that's not 18 see State's Exhibit No. 21, and this addresses, I
what -- I mean, by all means please ask. 19 guess, the .025 standard?
THE COURT: No. If IT'm wrong, I need 20 A. Yes.
to know. 21 Q. And so, as you said, this is the run
The first time you put them all 22 through after all the samples -- the standards have
through you get certain results. And once it's 23 been injected; is that correct?
finished, does the instrument figure out that it's 24 A. Yes.
reading incorrectly, because you've told it what it's 25 Q. And so -- correct me if I'm wrong, after
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all, six of those samples have been inserted, now

it's going back to check that .025 standard to see if
it is within range now that everything has been
contributed to the instrument?

AL Essentially, yes. It's not reinjecting it.

s just taking that information and saying, Okay.

is really what the .025 standard is, based on
all six standards that were injected.

0. Okay. And so, all six standards have been
injected, now, it's checking to make sure that that's
really what the standard is?

After all six standards were injected, now

it's saying this is what the result is of your .025
standard.

Q. Okay. And so now that all of the standards
have been injected, the range has been listed as a
.022 to .027, and the bottom here has it as a .024 is
that within range?

A. No.

Q. And so now that we understand that all
standards have been introduced into the instrument,
if this reading would have been out of range, what
would you have had to do per protocol?

A, Well, because this is run before I even run

any case samples, I have a number of choices.
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could realiquot the curve and start over, or I could
just wait until another day and try to redo the
calibration curve again that day.

But this would not be acceptable. I
could not -- I could not run cases or data with this
if it was outside of the range.

Q. Okay. And it's this final report that you
have to take into consideration?

A. Yes,

Q. All right. State's Exhibit No. 22, this is
regarding the .05 standard; is that correct?

A, Yes.

0. And the range states a .047 to a .052, and
the ethanol states a .047, is that within range?

A Yes.

0. State's FExhihit No. 23, this is in regard
te the .1 standard; is that correct?

Al Yes.

0. And the range is a .095 to a .015; the

ethancl stated is .098, is that within the acceptable

range?

A Yes.

Q. State's Exhibit No. 24, regarding standard
.2. It states the range as a ,190 to a .210, and it

has the ethanol as a .197, is that within the
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acceptable range?
A. Yes.
THE COURT: Tec save time, is it fair

to say that the next few are also within the accepted

range?
THE WITNESS: Yes.
THE COURT: All right.
Q. (BY MS. WILLIAMS) And so --
THE COURT: Move on.
MS. WILLIAMS: Okay.
Q. (BY MS. WILLIAMS) You mentioned earlier

that you were building a curve?

A, Yes,

o. Did this -- after the instrument had all
six standards introduced, was this curve within range

and allowed for you to move forward with the blood

test?
A; Yes.
g. And all of these actions that you took in

making that determination, is that per the procedure
and protocecl of your lab?

A. Yes.

0. And is it required to keep all three of
your accreditations?

A Yes.
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o. Lastly, it's become apparent that we're
still determining the accuracy and reliability. Do
you have in addition that you would like to tell the
Court in regards to that issue?

A, I would. I guess, just solely based on the
fact that my value was consistent with my values on
my other runs on other days when there were no
issues, leads me to believe that this value was also
reliable.

In addition, if there were any issues,
I'm not the only person that checks the run. We have
numerous analysts that will, you know, come behind me
and double-check things, as well as a technical
reviewer, who will review the entire case as a whole.
If they would have seen an issue with this curve, the
run, or anything associated with the case, Lhey would
have sent it back to be repeated. Or they would have
talked to me, possibly, the manager, if corrective
action needed to be taken. After that, the manager
is alsc the expert reviewer, who looks over the case
again.

And so, because there are -- I'm not
aware of any stops or issues or concerns throughout
the entire time that this case was in the lab., And

sc, because of that, I do believe that the results
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are accurate and reliable.

MS. WILLIAMS: State passes the
witness, Your Honor.

THE COURT: Mr, Flood.

MR. FLOOD: Your Honor, first of all,
T'd like to request that items in the Discovery Order
that were not complied with be produced to us at this
time. Specifically, Item No. 4. We had a Blood
Discovery Order that was in place since December of
2014, and No. 4 is: "The laboratory's standard on
general policies, protocol, and procedures concerning
testing, quality control, quality assurance,
calibration, achievement of the calibration curve,

and administrative or technical review, if

applicable, to all disciplines within the
laboratory."

THE COURT: Hold on.

Do you have that with you?

THE WITNESS: Well, the Discovery
Order is something that's handled by our quality

depart t, and that is what's on the disk.

THE COURT: Ne, no, no. I'm just
asking, do you happen to have those things with you,
any of them?

THE WITNESS: I'm not sure if it's on
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the disk. Our quality department alsc sent an email
with additional materials, that I believe did include
that.

THE COURT: Okay.

MS. WILLIAMS: Your Honor, we received
that email; and so, we're about to print it. And so,
Mr. Flood will get the information he subpoenaed for
on Monday.

MR. FLOOD: Judge, we also issued a
separate subpoena for this witness to bring these
items to court that were not provided according to
the agreed Discovery Order. I asked her, and she
said --

THE COURT: Why didn't I know this

MR. FLOOD: We were hoping that they
would come to court with the witness. And now
there's this issue that comes up, sc it makes it all
the more important.

THE COURT: Tyler, I really appreciate
your theoroughness, I do.

MR. FLOOD: We've been diligent, and
we have an order.

THE COURT: 1 get that. But here's

the problem: I feel like it's a surprise party that
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I keep walking in on over and over. Surprise.
Surprise.

MR. FLOOD: That's the way I feel with

had told me Monday that we were still waiting for

that I ordered a while back; stuff you

subpoenaed for Monday —-- you announced ready without

MR. FLOOD: I did.

THE COURT: And so, I'm frustrated by

I'm frustrated by the appearance of a
Motion to Suppress that was, apparently, well thought
out and well prepared in the middle of testimony.

I'm frustrated by all these things being sprung. Now
great strategy, I guess. But I'm worn out by them.

S0, I'm going to recess for lunch, and
I'm goeing to be back here at 2:00 if I can get myself
some food and get back here.

In the meantime, I'm going to let
y'all have a free-for-all here in the courtroom and
figure out if you have what you need. Try to get
some food. And y'all just let me know. If you're

not ready by 2:00, somebody email me to stay where I
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ar for a few mcre minute, And by 2:15, I may end up
sending the jury home. Because at some point, we've
got to report to them on what we have and what we
need -- what we have and what they need to hear to
finish this trial. So -- guestions?

MR, FLOOD: You alsoc said we would
reconvene with the Dr. Guale hearing too. I would
assume that would take place after this, and that's
going to take even more time.

THE COURT: Do we need -- I'll be
back. We'll see when we get back. Thank you.

(Luncheon recess)

(Open court)

THE COURT: Okay. We're back on the
record.

During the recess, we have had an
opportunity, as a group, to sit down and discuss our
questions with Dr. Gu-ale -- is that how she says her
name?

MS. WILLIAMS: Yes, Your Honor,

Dr. Gu-ale.

THE COURT: As follow up, is there
anything else the State has with Ms. Peterson?

MS. WILLIAMS: No, Your Honor.

THE COURT: Mr. Flood, on this issues,
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of course.
VOIR DIRE EXAMINATION
BY MR. FLOQD:

Q. In your standard operating procedures,
there's guidelines that state there's a 5-percent
target value -- plus or minus 5-percent target in the
guality control in the standards, correct?

A. The standards and the quality controls are
two different things, so —-
he standards.

A. For the standards, it's 5 percent; but for
our lowest standard, that's 10 percent.

g. Okay. And that the first standards that we
saw in the batch run on the 22nd, there were three
that were outside of the 5 percent, the .10, the .20,
and the .30, correct?

THE COURT: Does that apply to those?

THE WITNESS: The 5-percent rule does
not apply to the raw data, but it does apply to the
standards that would be used for the runs associated
with the cases.

Q. (BY MR. FLOOD) And Mr. Imrecke's sample
that he was tested, his chromatogram, would also be
considered raw data?

A, No.
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Q. What do you call that?

A. The difference between the raw data and the
reportable data is, specifically, the date of the
calibration that I mentioned previously. So, on the
reportable data, if you look at the last calibrated,
next to the last calibrated, 1 believe, it has the
time that's associated with the last time that the
final standard ran and calibrated the instrument,
prior to the case samples being run.

Q. But you reported his without being
manipulated, right?

THE COURT: Without what?

25 (BY MR. FLOOD) Without it being changed,
you reported that as printed, right?

A. I didn't manipulate any data.

o. Well, there's raw data, and then there's
different data, what do you call that?

Al The reportable data.

0. And raw data is what the chromategrams are
Lthat comes out of the machine?

A. It comes out before the final calibration
standard has been injected, yes.

a. And then, the computer will change the raw
data by a macro or something for it to be reportable?

A. This doesn't change that data. It just
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calculates

what the standards woculd be based on the

last calibrator being included in the calibration.

Q.

Ckay. Can you have an area count that it

corresponds tao, like, a .027, and then the exact same

area count

count

A,

erent,

that corresponds to an 024? The area
ld be different if the response is
right?

Depending on the internal standard, we

don't directly look at the area count of the standard

without lo

and the in

oking at the ratio between that area count

ternal standard.

Q. Okay. S50, if the internal standard area
count is exactly the same -- if it's one number and
the ethanol area count, then we have two numbers, and
it corresponds to a .027.

And then, you have an 024, you
shouldn't have the exact same internal standard area

and the ex

number
peaks,
A.
count
that,

yes or

s wi

can

I

so I

no.

act same ethanol area count, should we?
You can't have two different response
th the exact same area counts on both
you?
I'm not sure. Because I -- the area
think there's other factors that determine

can't for sure answer that with a definite
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Q. Well, you realize that in this case the two
different calibration chromatcgrams that you showed
us, there's different response numbers --
quantifications, right?

A. The values are different, yes.

0. But all of the internal standard and

ethanol area counts are exactly the same on both

sets?

A. Okay.

Q. Are you aware of that?

A. Ne.

0. So, how are those numbers changed?

AL The value of the .025 standard, for
example, is based on the calibration. So it's like

we mentioned earlier, the calibration isn't complete
until after the last standard being used Lo make Lhe
calibration has been injected. So, once the last
standard is injected, then the proper value for each
of the standards can be determined.

Q. All right. That first calibration is where
it has the vials that are outside of the range on the
raw data. The machine -- the autosampler, actually,
picks up a headspace vial and injects the sample into
the machine -- into the instrument, and it reads it,

right?
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Al Yes.

o. Okay. So, to say that it's using
yesterday's data, or something like that, that's not
accurate. The beginning of that batch and those
sheets we showed you where there's three standards
that were out of range, those are actual samples
being picked up and injected into the gas
chromatography, correct?

A. Yes:

Q. And they were reading out of tolerance,

A, The raw data did show that it was outside,
Q. Right. The raw data, the first data, the
data that came out, the chromatocgraphy said that it

A4

was not in compliance of 4.4.4 of your Standard

Operating Procedures of saying, it must be within
5 percent, correct?

A. That doesn't apply to the raw data.

Q. My question was: Was it within the
5 percent of the range that it says on the sheet,
right?

A. So, you're saying the printout -- the
printed value was not within the range that's on that

printout, yes, that's correct.
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Q. Okay. And there's nothing in your
procedures that talks about raw data versus any other
type of data, it just says standard curves are
constructed using appropriate procedures and
pipetting techniques and that the calculated
concentration standards must be within these
5 percent. There no -- raw data doesn't ever appear
in there or other data after that fact, doesn't it?

A. Nope.

MR. FLOOD: All right.

I mean, I don't have any questions,
Judge. But I reurge my issue.

This witness, I don't think, in my
opinion, sufficiently explained it to the Court, and
can't explain why the plain language of their
Standard Operating Procedures wasn't followed. And
there's no need to talk about raw data versus other
data. It's not in compliance.

THE COURT: All right. And that
objection is overruled. And that's all we're dealing
with right now with this witness.

I have an idea: Why don't we have the
officer come in and testify, for purposes of the
hearing, for a minute or two, and see how many of the

factors y'all can pull out of him, before I can make
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a decision as to Dr. Guale.

Okay. Would you return to the witness
room, please.

(Motion to Suppress Continued)

THE COURT: All right. You're back.
Come on up here this ti.me.

THE WITNESS: Okay.

THE COURT: Do you have a calculator
with you?

THE WITNESS: I have it on my phone.

THE COURT: Would you mind pulling
that out?

(Dr. Guale complies)

THE COURT: Are you comfortable using
Widmark's Formula?

THE WITNESS: Yes.

THE COURT: Would you calculate for us
what the result would be with our factors with
Widmark. You tell me what you want me to tell you
first.

THE WITNESS: OQkay. So for me to use
the Widmark Formula and do back extrapolation, I have
to assume elimination phase.

THE COURT: Why?

THE WITNESS: The person was
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eliminating.

THE COURT: OQkay. And so,; you're
telling me that if we're still in abseorption, you
can't do extrapolation?

THE WITNESS: Because there's going to
be missing data. Because you need to have the number
of drinks, you know, that that person had drunk in
grams, and then you have to put that in there. That
means it's interrogate calculation.

THE COURT: And then --

THE WITNESS: 1It's not going to be
retrograde, it's going to be interrogate calculation,

THE COURT: And so, let's say you
den't know which one it is, which of your formula
would you use?

THE WITNESS: 1 would use the Widmark
Formula for elimination only, assuming elimination.

THE COURT: Okay. If we can't assume
elimination, what would we use, which of those six
formulas?

THE WITNESS: All formulas are the
same. It's just the volume of distribution -- the
value that they put into the volume of distribution,

THE COURT: Ckay.

THE WITNESS: Let me put the formula
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for you, and I'll explain to you what that means.

THE COURT: No, I'm with you now.

THE WITNESS: CQkay.

THE COURT: S0, if we don't --

THE WITNESS: Can I explain this to
you?

THE COURT: No, hold on. Hold on. I
think we're fine. I think they're just different
ways of calculating the same thing, right?

THE WITNESS: Yes.

THE COURT: With different things,
like body mass, instead of just weight and height and
things like that?

THE WITNESS: Yes,

THE COURT: Okay. So, if you don't
know when the persen last ate, you cannot say with
certainty whether they were in the elimination phase,
right?

THE WITNESS: You can. But you can
estimate by giving the maximum allowed,. Like, for
instance, if you tell me the person has a full
stomach, and I want you te calculate it with, you
know, two-hour absorption from the time that he's
stopped. Like, he stopped at 12:00 o'clock.

THE COURT: Okay. Let's say the last
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food and drink was at midnight.
THE WITNESS: Okay.

THE COURT: And he got stopped at

THE WITNESS: Okay.

THE COURT: And tested at 2:36.

THE WITNESS: Okay.

THE COURT: And we're going to give
him the maximum time for absorption -

THE WITNESS: Okay.

THE COURT: -- which is two hours.

THE WITNESS: Okay.

THE COURT: 1If I give you those
circumstances, then, you know he's in the
absorption --

THE WTTNESS: T can assume he was
absorbing the whole time until the incident.

THE COURT: Right. And maybe even 19
more minutes.

THE WITNESS: Nineteen more minutes.
And I can subtract .024, which is the total
concentration of alcohol you can obtain from having a
two-hour absorption.

THE COURT: Okay.

THE WITNESS: Subtract that from .13,
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and I can tell you it's going toc be .11, giving the
benefit of the doubt,

THE COURT: Okay. So, .13 is what you
had estimated earlier?

THE WITNESS: Earlier, at 2:36, it was

s 1365

THE COURT: But what would you
estimate, then, at the time of 1:417

THE WITNESS: At the time of 1:41 --

THE COURT: You're going to --

THE WITNESS: So it's only 55 minutes.
It can be

THE COURT: So, it's going to be 13,

THE WITNESS: Yeah, yeah.

MR. FLOOD: You're assuming

imination of 1.172

THE COURT: No.

MR. FLOOD: That's what she's doing.

THE WITWESS: That's the maximum that
you can go. Like, 12:00 o'clock he stopped, okay.
S50, he was absorbing for two hours,

THE COURT: Right.

THE WITNESS: Which is going to be
2:00 o'clock, right?

THE COURT: Right.
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THE WITNESS: So, at that time he
would gain 0.02 grams of alcohol.
THE COURT: Right.

THE WITNESS: But you have up to 2:36,

which is --

THE COURT: The test.

THE WITNESS: -- the test, which is
.136., In 30 minutes, he can eliminate, at that time.

And then, in 30 minutes, if a person eliminates .15
in one hour, I can have 30-minute elimination, which
will be .007. So, add that; it will be 311; 143 and
minus 02, which is 123 -- 0.123.

THE COURT: 1Is there any set of
circumstances where somecne who's a .136 at 2:36,
would not have been .08 at 1:41 if they stopped
drinking at midnight?

THE WITNESS: There's no way they
wculd be .08. It would be above.

THE COURT: Questions?

MR. FLOOD: That is totally not true.

THE COURT: Are you answering me when
I ask if you have questions?

MR. FLOOD: 1 have questions.

THE COURT: There you go. Now, we're

on the right track. Ask them.
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Recross-Examinatien by Mr, Floocd

RECRO
BY MR. FLOOD:

Q. You testifie
extrapolate and give a
absorption phase?

Al You can give

extrapolate,

Q. A range?
A. Yes.
@ What are you

5S-EXAMINATION

d several times that you cannot

number if a person is in the

a range. You cannot

assuming to come to that

A. What I'm assuming?
o. Correct.
A. What I'm assuming is -- it will go through

the whole formula calculation it has to take. You

have to tell me the number of drinks, and how many

grams were in there.

&

number of grams in the
have that.

Qs What else do
an extrapolation back
that right?

A, Yeah, using

Q. Okay. Do you have that -- do you have the

drinks?

A, No, nobody told me that. How many grams?

you need? Now, you're doing

into the absorption phase; is

that fact. Which the fact is,
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I just used it to add the maximum that's from the

literature.

Q. You need to know --
A. It's 2 hours.
Q. -- you need to know when his drinking --

you need to know the drinking pattern up te the stop,
right?

A. No. 1It's just enly calculating after he
stopped. Before that, it doesn't matter whether --

his drinking pattern, or what kind of drinking

pattern.

Q. Of course, it does.

Al The reason is, I'm basing my calculation
based on the fact I have. That fact I have is: at

2:36 a.m., he had 0.136 grams of alcohol.

Q. Okay.

A, That is a fact. I can go back using that.

Q. To 2:00 o'clock?

A. Yes, to 2:00 o'clock.

0. But not to 1:417?

A. I can go with that assumption I just gave
you.

Q. Assumption?

A. No. Based on a fact of two hours

absorption, we just give the benefit of the doubt, he
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stopped at 12:00 o'clock. That was a fact that I was
given. If he stopped at 12:00 o'cleck, I can ccme
back from .136 to that point using both absorption
and elimination. That's all I need. And this is a
fact. I don't care about what happens before

12200 orelogk:

Q. What if he drank eight beers and three
shots before midnight and that was his last drink,
he's going to be absorbing for two hours?

A, Okay. For that, humanly possible, he

should be vomiting and not physically possible to do

that. That's impossible.
Q. That's your opinion. The Judge asked you
if there's any scenario. If a person takes a bolus

dose of alcohol at one time before midnight and
stops, there's a scenario where he can keep rising
from the whole two hours, right, and go from a low
BAC to a high BAC, right?

A. But you have a stop time at 6:00 o'clock
that doesn't work.

a. I'm not asking about that. The question
the Judge asked you, is there any scenario? And she
didn't say at 6:00 o'clock. So, is there any
scenario, if a person drank a large amount of alcohol

and ended at midnight, in a short amount of time,
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there is a scenario where he can --

A. But that's unbelievable. I don't believe
that scenaric exists.

Q. S0, it's your personal belief, not basing
it on what science dictates?

A. Science tells me this is humanly
impossible.

0. Te go from a .08 to a 136 in two hours?

A. No. For your theory to work, for one
person to drink eight drinks and three shots at one
time, it's physiologically impossible for your body
to absorb that much alcohol. And we're talking about
slow absorption and fast absorption, let's get real
here. When you do scenarios, please, assume a
scenario that's possible, humanly possible.

Q. And we are, That's what we're talking
about possibilities, not what your personal belief
is.

A person could be at a .07 at midnight
and have drank a certain amount of alcohol, a large
amount, okay, it happens sometimes, right?

A, I don't know., Do ycu have proof? Is
there's an open container in there or anything?

Q. I'm asking you to be a scientist right now,

and not what your personal beliefs are.
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Recross-Examination by Mr. Flood Direct Examination Cont'd. by Ms. Williams
THE COURT: Hold on. Done. We're 1 (Jury enters the courtroom)
done. Give us a minute. Okay. 2 THE COURT: All right. You may be
I'm granting the Defense objection to 3 seated.
the extrapolation, 4 Let the record reflect that the jurors
T want to thank you for your patience, ] have rejoined us. We have been, obviously, working
especially, with me and trying to explain all of this 6 on this, all day, outside your presence, And now, I
to me, I could be wrong in my ruling, but I'm 7 think, we are ready to continue with you. And,
following some old case law that I've been familiar 8 hopefully, finish the evidence with you today, as
with for a long time. Thank you so much for your 9 well.
help today. 10 All right. I don't believe this
THE WITNESS: Thank you. 11 witness has testi in front of this jury yet, has
THE COURT: All right. Results come 12 she?
n; xtrapolation does not. 13 MS5. WILLIAMS: Yes, Your Honor.
Are y'all ready for the jury? 14 THE COURT: She did. So sorry, it's
You can release the officer, 15 been hours. We did stop at that moment with No. 20
probably unless there's anything else you needed 16 being offered.
him for. 17 MS. WILLIAMS: Yes, Your Honor.
MR. SAWTELLE: I think that would have 18 THE COURT: I caught up.
been it. 19 All right. State's Exhibit No. 20 is
THE COURT: That's all you needed in 20 admitted belore Lhe jury.
the record, right? 21 You may proceed.
MR. FLOOD: Yes, ma'am. 22, MS. WILLIAMS: Thank you, Your Honor.
THE COURT: Okay. 23 May I publish?
THE BAILIFF: Please rise for the 24 THE COURT: Yes.
jury. 25
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w

DIRECT EXAMINATION (CONTINUED)
BY MS. WILLIAMS:
@ Okay. I believe this is where we last
left. So, were you able to guantify the amount of --

sorry, the level of alcohol in the defendant's blood?

o. And did you follow all the protocols and
methods mandated by your lab?

Al

I

es.
Q. And are these the same prectocols and method

that are accepted by the scientific community as

valid?
A, Yes.
o. And so, was there any alcohol present in

defendant's blood?

A. Yes.

o. And how much alcchecl was present in the
defendant's blood?

A. 0.136, plus or minus 0.011 grams per 100
milliliters.

a. All right. Are vou aware, under Texas law,

whether this is above or below the legal limit?

A. Yes.
Q. And what is the alcohol -- legal limit in
Texas?
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A.

Q.

0.08 grams per 100 milliliters.

All right. And lastly, after you report

your findings, and you finish your analysis, what

other

quality assurance checks are completed in your

lab to determine if this is an accurate report and

result?

A.

moves

So after I report my findings, the case

technical reviewer, who will look at the

entire case as a whole; and once they believe that

everything
will then

And then,

is okay, the results are acceptable, it
move on to the expert reviewer of the case.

there will be an additicnal set of eyes

that look over the entire case before it's released.

passes
BY MR.
(9.5
right?
A.
Q.
correct?
a.

MS. WILLIAMS: All right. State

the witness, Your Honor.

MR. FLOOL: May T, Your Honor?
THE COURT: Yes.

CROSS-EXAMINATION

This blcod sample was tested three times,

it was tested on December 17th; is that
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Cross—-EZxamination by Mr. Flood Cross—Examination by Mr. Flood
1 Q. Of 20147 1 0. And then, on this one you got a .139,
2 A. Yes. 2 right?
3 Q. And it was tested on 12/22/147? 3 A. Yes.
4 A. Yes. 4 0. And there were --
5 Q. And it was tested on 12/24/14, right? 5 MR. FLOOD: May I approach the
6 A Yes. 6 witness, Your Honor?
7 Q. Okay. And the 12/24 result was the number 7 THE COURT: Yes.

8 that you reported, correct? 8 Q. (BY MR. FLOOD) 1I'd like tec show you Defense
9 Al Yes. 9 Exhibits 3 through 10 and just ask -- I think you've
10 g. That's a .1367 10 locoked at them before but -- ask if you remember them

11 Al Yes. 11 or if they relate to the testing of this sample in
12 o3 What was the result from 12/17/147? 12 this case?
13 Al « 128 13 A, Yes,
14 [0 .128. And now -- there's two vials taken 14 0. Okay. Now, it's the laboratory's -- you
15 in this case, right? 15 have certain policies and procedures in place, that
16 A. 16 in order to keep your accreditation, they must be
17 Q. And you labeled them A and B? 17 followed, right?
18 A. Yes. 18 A. Yes.
19 Q. And this was the analysis from Vial A? 19 38 And one of those is that you're required to
20 A. Yes. 20 report the lowest result, correct?
21 Q. And this one that you reported was also an 21 A, The lowest result that is within 5 percent
22 analysis from the same exact vial, right? 22 of another result.
Al Yes. 23 Q. Okay. So, you got a 128 from Mr. Imrecke's
24 Q. .136 and .128 on the first run, correct? 24 blood, right?
25 A. Yes:. 25 A, Yes.
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Q. Okay. But you reported a 1367

MR, FLOOD: Your Honor, I'd like to
show the State, Defense Exhibits 3 through 10 and ask

be admitted.

MS. WILLIAMS: State has no objection,

THE COURT: And Defense 3 through 10

Have I seen 10?7 I don't remember. I
remember 9, but I'm --
MR. FLOOD: This is the 12/22 result.
THE COURT: Oh, ves, Thank you.
Defense 3 through 10 are admitted.
Thank you,
Q. (BY MR. FLOOD) You call gas chromatography
the gold standard, right?
A. I call -- yes. Headspace gas

chromatography for the analysis of ethanol.

Q. You call it the gold standard?

A, Yes.,

Q. I'd like to show you Defense Exhibit No. 4.
This so, you run -- you talked about how important

it is, the quality controls working properly?
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Q. And you have standards, so this one right
here is, like, a 025, right?

A. Yes.

(o]

Q. And these are standards that are purchased

from an outside company, right?

A, Yes.

(500 And they're called "NIST" -- it's an
acronym -- NIST-traceable?

A. Yes.

Q. Meaning that, you know, we purchased this;

it should be exactly 025-alcohol concentration,

right?
A. ¥Yes. Within a narrow range, yes.
o. Okay. So, there's a 5-percent acceptable

range, right?

A. Well, this one is 10 percent, but the rest

Q. Right. So, the low one is 10 percent, and

everything else is the 5-percent acceptable range,

right?
A. Yes.
Q. Okay. So, on this one, we get an 027,

right, and that's within the acceptable range,
correct?

A. Yes.
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Q. Okay. And then, on Defense Exhibit No. 5,
you run different levels of alcochol concentrations

through the machine to see if the machine is able to

detect it properly, right? I'm not using the --
probably, the exact scientific words that you would
use, but it's a calibration, right?

Q. And so, the machine only knows what you

correct?

Al To a certain extent, yes.
0. ¥You can't just put something in the
machine, and it says, Oh, I know exactly what this

is. You have to introduce different levels of
alecohol and say, I am putting in what I know is an
05; and then, I'm telling you this is an 05, when you
initially calibrate, right?

Al Y

Q. And so, before a batch runs, you calibrate

it again just to make sure it's still reading

everything accurately, right?
A. No, I don't calibrate it twice.
Q. But during each batch run, you calibrate?
A. Oh, vyes. Yes.
0. Obviously, you calibrated, right?
A. Yes
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Q.

Okay. So, on the 05 standard, you see the

range and this 047 to 052, that's in accordance with

your lab's standard operating procedures, that say

the standards must be within a 5-percent range,

right?
A.

Q.

Yes, for our reported reportable data, ves.

Okay. But there's nothing in your lab that

says there's any difference between, like, raw data

and reportable data, it just says standards must be

within 5-percent range, right?

A.

0.

between

Yes.

So, you're saying that there's a difference

this data, which is a chromatogram, and then

scme other data. But your standard operating

procedures decesn't differentiate between that, right?

A

Q.

Yes, that's correct.

Okay. So, this is the data; it's

introduced into the machine, and it produces a

chromatogram, right?

A.

Q.

show the

internal

Yes,

And the data then -- these are peaks that

ethanol and the n-propanol, which is the

standard, correct?

Yes.

And the way it comes up with a number, like
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determines

Q.

Q.

basically,

measures

it measures th.is area (indicating) under the

Yes, that is one of the ways that it

how much is there.

Like, the bigger the peak, the higher this
would be propertionally, right?
certain extent.

So, if this was a much smaller peak -- so,

this peek right here (indicating), it

how much space is under it, and it converts

it and says, this is an 052 amount of alcohol,

Essentially, yes.
Okay. And then, we see here (indicating)

at the top range is the range of the lab's

acceptable range, correct?

A.

o.

Yes:

Okay. But then, we're move to Defendant's

Exhibit No. 6. And so, this is from the same batch

on December 22; this is the .10 standard. S50, you

introduce the .10 standard into the machine, correct?

A.
Q.
correct?

A.

Yes

And it measures the area inside the peak,

Yes
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Q. And it translates it to a number of .108,
right?

Al Yes, that's the raw data.

0. Okay. Well, you keep saying "raw data,"

but going back to your standard operating
procedures -- I want to clarify. There's no mention
of any difference of this data versus any other data.
It's chromatograms, and there's requirements that the
standards be within 5-percent range, correct?
A. Yes.
0. Is there a section in there that says, raw
data doesn't have to be within 5 percent?
A. No. The raw data prints out as a result of
the macro.
MR. FLOOD: Your Honor --
THE COURT: Hold on.
MR. FLOOD: 1 object to this --
THE COURT: Hold on.
MR. FLOOD: The answer is —--
THE COURT: 1 asked you to hold on.
My turn.
When y'all talk at the same time, no
one hears either of you and the court reporter bursts
into flames right before us all.

And so, I'm going te ask that when
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you're asked a question and you start to answer it,
if either side says, "objection." I need you just to
stop for me for a second, and then let me hear his
objection. All right.

THE WITNESS: Okay.

THE COURT: So?

MR. FLOGD: My objection was
nonresponsive to the reminder of that answer.

THE COURT: All right. And that is
sustained.

MR. FLOGD: All right. And I won't do
that again.

THE COURT: Thank you. Go on.

. (BY MR. FLOQD) So, the .10 read a .108.
That is outside of the 5-percent range, correct?

AL Yes.

@. Okay. And again, there's no -- your

standard operating procedures don't differentiate
between raw data and reportable data. This is the
data that came --
MS. WILLIAMS: Objection. Asked and
answered.
THE COURT: 1It's overruled.
0. (BY MR. FLOOD) -- this is the data that

came from the machine, when this batch was run,
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correct?
A.

Q.

Yes.

Okay. And then, we look at Defense Exhibit

No. 7. And this is the ,20 standard.

up, right?

from a 19
A

0.

We're moving

And the acceptable 5-percent range is

to a 21, correct?
Yes.

I mean, again, these are the

standards that

yvou purchased from the third party, right?

A.

Q.

Yes.

And they actually come with certificates

saying that we're verifying this is exactly .20,

reading it

Yes.

Okay. And the machine, however, was

as a .216, correct, on this

here (indicating), correct?

A.

0.
operating

A.

Q.
standards
correct?

A.

3

es.

Okay. And that's outside of

data right

the standard

procedures' range of 5 percent, correct?

Yes.

Okay. So, that's two of the

internal

that were out of the 5-percent range,

Based on the chromatogram that you just

Ramona St. Julian Sonnier,
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showed with the raw data, yes.
0. Okay. And you keep using that raw-data

word, right?

A. Yes.

(8 Which doesn't appear in the SOP at all?

A. Correct.

o S0, this is Defense Exhibit No. 8. And the

data on this shows a .323 level of ethanol, correct?

A, Yes:

Q. And the range of acceptability for the
standard operating procedures is a maximum of a 315,
correct?

A, Yes.

Q. So, this is outside of that range,
according to your standard operating procedures on

this data, right?

A, Yes.
@ Okay. ©Now, vou've got that -- there's one
thing that we -- you've said that you've got to have

two numbers that are within 5 percent to report it?
A. Yes. Two values of the three have to be

within 5 percent, yes.

o2 Okay. 8o, you had a 128 from Vial A,
right?
AL Yes.
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within
A.
c.
number
A.

Q.

lower than a 13,

cerrect?

A.

0.

these two

right?
A,
0.

vial?
A,

0.

number right here

A,

0.

this number

A,

This was Vial B,

And this is the one that you're saying was

Because this number

Imrecke's blood at

outside the 5 percent range,

What was the question?

both from Vial A --

numbers were outside the S-percent range,

Even though they were from the exact

But you went ahead and reported

(indicating),

Because it matched up within 5 percent of

(indicating)?

Julian Sonnier,
Certified Shorthand Reporter




t

153

Kimberly Peterson - January 27, 2016
Cross-Examination by Mr. Flood

Q. And this is the one that we just went over,

that had the three out-of-range standards, correct,

on the data that we locoked at, correct?

Al Yes.

Qs And you're basing that test to make this
one okay?

A. Basing?

0. You're using this test, the one that we
just looked at, all of the out-of-range standards,
you're using this one to say this was within
5 percent, and you're reporting this higher number;
is that right?

A. Reporting the higher -- well, that number

is lower than B.

Qs Right. This is the one that we had the
problems with, but you're saying because it was
within 5 percent, I'm going to go ahead and report

this, corre

A. I did report that. I'm not sure what your

question I'm sorry.
(58 I'm just trying to say -- you've got to

have twe that are within 5 percent before you report

A, Yes.

Q. And the two you chose were from different
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vials, right?

A. Yes, that's how it just turned out, yeah.

0. And the one that vyou used to insert there
(indicating) to get within that 5 percent, is this
one right here (indicating) that we just looked at
all those chromatograms from, right?

A, Yes.

0. Okay. But the very first test that you had
was the 128 on his blood, correct?

A, Yes.

0. All right. Now, you said that it's
important for the laboratory to follow strict

standards, correct?

A. Yes,
Q. And everything about what you're doing,
it's -- what was the BAC -- is that BAC of 136 that

you reported, is that the BAC from the time that

Mr. Imrecke was operating the motor vehicle?

A, That is from the time that the bleoocd was
drawn.
O. And do you know what time that was? Have

you seen the pictures?
THE WITNESS: Can 1 refer to my notes,
Judge?

THE COURT: Yes.

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter




155

156

Kimberly Peterson - January 27, 2016
Cross—-Examination by Mr. Flood

Kimberly Peterscn - January 27, 2016
Redirect Examination by Ms. Williams

5]

w

MR, FLOOD: Do you mind if I --
Q. (BY MR. FLOOD) Do you want me to show you

photos, or do you want to look at your notes?

A I believe I have it in here.

0. Okay.

A On 12/13/14 at 2:36.

0. And does that say the time of driving?
A. No. I don't -- I don't have that

information.

Q. Okay. So, without -- here we go. I'd like
to show you State's Exhibit No. 12, can you read this
time on there?

A. It looks like 1:41.

0. That's correct, 1:41. S0, can you tell me
what the BAC was at 1:417

MS. WILLIAMS: Objection, Your Honor.
Outside the scope, outside the witness' stated
expertise.

THE COURT: I bet you can say "no" to
that gquesticn, then.

Al Yes. I can say, no, to that question.

THE COURT: That objection is
sustained.
MR. FLOOD: OQkay. 1I'll pass the

witness.

XS

o

THE COURT: Thank you.

MS. WILLIAMS: Brief redirect, Your
Heonor.

THE COURT: Go on.

MS. WILLIAMS: Thank you.

May I approach the reporter for some

THE COURT: Yes, ma'am,
MS. WILLIAMS: Thank you.
REDIRECT EXAMINATION
BY MS. WILLIAMS:

Q. Throughout your testimony with the defense,
you mentioned this idea of raw data. What does raw
data mean, and why was it pertinent in regards to
your previous testimony?

A Well, the raw data is just what the
instrument -- it's -- so when I'm creating a
calibration curve, it consists of six standards. And
as he did mention, they are of a known concentration.
But our instrument is unique, in the sense that, it
is building that calibration curve, to determine our
range of acceptable values that we're able to detect
on the instrument, as it's running those curves -- T
mean, running those standards. I'm sorry.

And so, the raw data is just -- the
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instrument will take the first standard: it's
injected; it prints it out. So, that printout of
that standard is not all encompassing, in the sense
-- the sixth standard hasn't been

to be including in this curve to

range tc develop our ethanol results for
the case, for example.
MS. WILLIAMS: Your Honor, at this
time, can I publish Defense 3 through 10?
THE COURT: Yes.

Q. (BY MS. WILLIAMS) All right. So, looking
here at Defense Exhibits No. 3 and I'm going to --
now that we've gone -- I'll go in a little bit
closer. What is Defense No, 37

A, This is the chromatogram or the printout of

the injections of one of the case samples associated
with this case. So, it's the Tube A. As I mentioned
pefore, it's the first tube that we run to screen —-
to detect if there's any ethanol or blood alcohol
present.

0. And now getting to the specific tube that
defense brought up to vou, in terms of issues, this
is Defendant's Exhibit No, 4, What is this?

A So that's the first standard that is used

in the calibration curve that 1 referred to earlier.
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(o And so, on this one that the defense showed
you, was this curve that you tested the defendant's
blocod against?

A. This -- so this vial was used on the curve,
but this value is just the raw data. And so, this
value was calculated, not including all of the
standards, yet, because they hadn't been injected.

Q. S0, essentially -- and correct me if I get
yvou wrong. This value was created before the
instrument had been calibrated for that day with the
proper standards?

Al Yes,

2 In looking at Defendant's Exhibit No. 5 --
and I'll move it right here. What is this?

A. This is the second standard that is used to
develop the calibration curve.

0. And so, is this what you refer to as raw
data?

A. Yes.

Q. And so, when this was printed out, had the
instrument been properly calibrated using the six
standards for that day?

A. At this point, it's the second standard out

of the six; so, there were four more -- additiocnal

that had T to run.
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G And on Defendant's Exhibit No. 6, is this
the raw data that you mentioned?
A. Yes,

(03 And so, as of yet, when this was run, had
all six standards been properly introduced into the
instrument?

A, No.

Q. So, at that time, was the instrument

properly calibrated?

A. No.

Q. Defendant's Exhibit No. 7, is this the raw
data that you mentioned -- described to the jury?

A, Yes,

Q. And so, as of this time, had all the

standards been introduced into the instrument for
that day toe make it properly calibrated?

A. No.

0. All right. Defendant's Exhibit Ne. §.
Once again, is this the raw data that you explained
to the jury?

A. Yes.

a. And is there, yet, one more standard that
needed to be introduced into the instrument?

A, Yes.

a8 And so, was it at this time properly
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calibrated for the day?

A, No.

Q. So, my next guestion is: Can you explain
to the jury whether any of those exhibits are
relevant -- were relevant in your determination of

what his blood-alcohcl concentration was?

A. No.
a. And why not?
A. Because they are not the calculated values

that created the calibration curve, which was used to
calculate the amount of ethanol in the tubes
associated with this case.
Q. Okay. And so, let me bring your attention
to State's Exhibit No. -- oh, what am I doing?
Defendant's Exhibit No. 5, are you

able to tell what time that sample was analyzed --

sorry —- what time that standard was analyzed?

A. Yes.

o. And what time is that?

A. The data was acquired at 8:04 and it's on
the -- yes.

g Okay. And so, that's when the data was
acquired?

A, Yes,

0. Okay. And looking at Defendant's Exhibit
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No. 6, what time was that data acquired?

A 8:12.

s And so, without wasting any mere time going
through all those exhibits, as far as that first run,

would we expect that each of them would be at a

‘erent time?

A, Yes.

Q. And why is that?

A, Because as I mentioned earlier, the curve
it creating -- the calibration curve -- as the

is running and collecting that data. And

so, the time that it's acquiring -- as it's acguiring
the data, i updating the calibration up until the
last standard. And then, from there --

MS. WILLIAMS: Your Honor, may I
approach the witness?

THE CQURT: Yes, ma'am.

Q. (BY MS. WILLIAMS) S0, 1 have here what's
been previously marked as State's Exhibit Nos. 21
through 26. Do you recognize these?

A, Yes.

Q% And are these graphs made in the ordinary

coarse of business for your lab?
A. Yes

Q. Anything been altered or changed or
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tampered with since these tests were done?
A. No.

MS. WILLIAMS: Your Heonor, at this
time State moves to admit State's Exhibit 21 through
26.

May the record reflect that I am
tending to opposing counsel.

MR. FLOOD: No objection.

THE COURT: State's 21 through 26 are
admitted, for purposes of the jury now.

M5, WILLTAMS: Your Heonor, may I
publish?

THE COURT: Yes, ma'am.

Q. (BY MS. WILLIAMS) Now we are looking at
State's Exhibit 21, what is this?

A, That is the first standard,

Q. By the time this standard was run, had been
instrument been properly calibrated?

A. Yes. Well -- so, this standard was run at
7:56, but the instrument wasn't calibrated. Meaning
that, it didn't collect all six data points until

8:40 a.m., which is under the last calibrated.

Q. (Pointing to last calibrated).
A. Yes.
Q. So here, looking at the range, it says .022
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to .027 and the ethanol says .024, is that within the
allowable range?

A. Yes.

D And so, you mentioned earlier that in order

to do these analysis, you begin to build a sort of

curve; is that correct?

A. Yes.

. And so, is this the beginning of that
curve?

A. Yes:.

5.2 State's Exhibit No. 22, what is this?

A. That is the second standard that's used in

the calibration curve,

. And it states that the range is a .047 to
.052 and has the ethanol amount of .047, is that in
the allowable range?

A. ¥Yes.

i, And so, are we still continuing to build

that curve that you mentioned earlier?

A. No. Because al Lhis point, the sixth
standard has already been injected. And so, all of
the calibration points are ccomplete. And so, if you

notice, it still will have that same time for the
last calibrated. So, this is the data that can be

used to report the result, as opposed to the raw
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data, that I was referring to earlier.
Q. Okay. I believe you made a response to

reportable data, is that what this is?

A. Yes.

Q. And this is State's Exhibit No. 23 --
excuse the 3 -- and what is this?

A. That's the third standard used in the

calibration,
Q. And it says the range is the .095 to .105
and the ethancl is a ,098, is this within the

allowable range?

A. Yes.

Q. State's Exhibit No. 24, what is this?

A. That's the fourth standard.

0. And once again, it says the range is .190

to a .210 has the ethanocl within the .197, is that
within the allowable range?

AL Yes.,

Q. State Exhibit No. 25 -- and you let me know
if I need to make it a little closer for you. Aare
you able to identify what this is?

AL Yes, that's the fifth standard.

Q. And it says the range is a .285 to a .315
and has the ethanol level at a .296, is that within

the allowable range?
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A, Yes.

@ All right. State's Exhibit No. 26, are you
able to identify what this is?

A. Yes, that's the final standard that's used
for the calibration curve.

Q. And it says the range is .3B to a .420 and
has ethanol level at a .404, is that within the
allowable range?

A. Yes.

a., So, when you tested the defendant's blood,

it had been properly calibrated as established by the

tandards we just saw?
A Yes.
Q. Okay. And so, there's been this gquestion

of raw data versus reportable data, is that a
terminology and a practice that's used within your
lab?

A. Yes -- well, it was at this time.
Currently so, the raw data that prints out is,

ially, it has to do with the programming of the

computer. And so, currently, we nc longer have raw
data.

2 Okay. So, now you only have the reportable
data; is that correct?

A. Yes. But at the time of this case, we did
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use raw data —-- or include it in our data packets.
0. Okay. And that was the procedure used

within your office?

A. Yes.

Q. And had it been used for some time?

A. Yes.

o. And throughout that time, were you able to
retain -- you said three accreditations?

A. Yes.

0. And so just so I can make, you know --
correct me if I'm wrong. Once again, it seems as if
that first -- the first exhibits we saw with the

defendant's exhibits, is that when the instrument is
initially turned on and beginning tc go through the
process of being about to be calibrated before you
put in the standards?

A. I'm not sure what you are referring to.

Q. So you mentioned that there's six standards
that you need te introduce into the instrument before
it's completely calibrated?

A, Yes.

Q. The results that we saw, as far as
pefendant's Exhibits 5 through 10 [sic], at that time
had the standards been properly introduced?

A No, not completely.
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1 G- So, the instrument, at that time, was not 1 Q. And when you ran Tube B, that was the tube
2 properly calibrated? 2 we were just discussing all these exhibits about,

3 A. Correct. 3 correct?

4 Q. And were those standards -- were 4 A. Yes:.

5 Defendant's Exhibit 6 through 10, were those the 5 Q. And so, when the instrument was properly

6 standards you tested the defendant's blood againsc? 6 calibrated, were there any issues, as far as level of
7 A. andards six through ten? WNo, I'm not 7 the range or the proper range?

8 sure 8 A. No.

9 g. Okay. So, at that time before those 9 0. And so, this was a properly conducted
10 standards had been introduced into the instrument, 10 analysis?
11 you had t analyzed the defendant's blood? 11 A. Yes.
12 A. Correct. 12 Q. All right. And so -- so, why did vou,
13 MS, WILLIAMS: Oh -- a few more 13 then, have to run a third test?
14 Your Honor, if you don't mind. 14 A. I ran a third test because our strict
1 Q. (BY MS. WILLIAMS) So, the first run came 15 standard operating procedures require that the two
16 back at a .128; is that correct? 16 results must lie within 5 percent of one another.
17 A. Yes. i And so, in this case, they were outside of our
18 Q. And so, it's necessary for you to make more 18 5-percent range; so, I was required toc perform a
19 than one run; is that correct? 19 third test.
20 A Yes. 20 Q. And do you know whether or not that's done

Q. And so, you then -- did you then test Tube 21 in the benefit of the subject, that you require that
2 B? 22 5 percent, that closeness between your two runs?
23 A. Yes. 23 A. It's -- I'm not sure why 5 percent was
24 c. And that's when you got this .1397? 24 determined, but I know it's very strict. And I do
29 A. Yes. 25 know that, typically, 7 to 10 percent is the range
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that's allowed at other labs.

e. So, your lab has a higher standard?

A. Yes.

Q. So, did you then have to do a third run?
A. Yes

g. And was .136 the result of that third run?
A. Yes.

Q. And so, after those three runs, by policy

and procedure, in order to keep your lab's
accreditations, what result are you then required to

report?

A. required to report the lowest value
that's within 5 percent of another value.

Qs And so, in order to keep your accreditation
in order to follow your lab's policies, you could not
report this .128 number; is that correct?

A, Correct.

0. And is that because you couldn't be
absolutely sure of the accuracy of that number, based
on your lab's procedures and standards?

A. It really just comes down to, it's reguired
by the standard operating procedures; and as an
employee, I'm required to follow the standard

operating procedures.

o. Okay. And so, out of run two and run
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three, what was the lowest amount?

Ay
Q.
A.
0.

analyzing

The

And

Yes.

And

the

w138

is that the number that you reported?

throughout the actions that you took in

blood and ensuring that the instrument

was properly calibrated, you followed the policies

and procedures?

A.

Q.

policies

Yes,

And

after you went through all those

all those safe checks, was your work then

checked again by someone else in the lab?

A.

0.

Yes.

Is it just one individual, or do your

results go through several other individuals?

Al

0.

your attention

It would be at least two other individuals.

And

at any time, did anyone bring it to

that any issues had occurred with your

analysis or with your instrument, at the time of the

test?
A,

0.

No.

And

to your knowledge, those twe

individuals are also properly following the protocols

and procedures of the lab?

A.

Yes
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MS. WILLIAMS: State passes the
witness, Your Honor.
THE COURT: Mr. Flood.
MR. FLOOD: Thank you.
RECROSS-EXAMINATION
BY MR. FLOOD:

Q. I want to clarify something. Okay. You
said that the documents that you gave defense showing
the out-of-range standards, are no longer going to be
produced to defense counsel anymore; is that correct?

A. The raw data.

0. Okay. I'm talking about raw data doesn't
show up anywhere in your SOP, right?

A. Yes.

0. So, the data that showed the out of range
numbers, you're saying that the lab has changed and
is longer going to produce that in discovery; is that

what I heard correctly, yes or no?

A. No.

T 8 What did you say?

A. Can I explain it?

g. Well, are you saying there's a change in

the laboratory, though, on what you're going to
produce and that's not going to be produced anymore?

A, No. Can I explain it?
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0. Okay.

A. So our laboratory requires that we submit
or turn in everything that's printed from our
instrument. At this time, the raw data was printed.
We no longer -- that data is no longer printed; so,
we don't have why chroﬁatoqrams asscciated with that,

0. Okay. So, I used the wrong words. So,
there's been a change where any errors like that

won't be able to be seen anymore, correct?

A. No.
Q. I'd like to ask you a question about one of
these. For example, this 02 -- I'm sorry, Defense

Exhibit 4, this a chromatogram. And, you know, on

the chromatography machine, it has, like, a carousel,

and then it has vials in it. And once you start it
to run, there's sort of, like, a robotic arm, which
will pick up a sample -- or get the sample and insert

it in the machine over and over until that whole

batch is done, right?

A. Yes.
0. And so, to generate a chromatogram like
this, it's not something that -- T mean, it happens

because, like, this says vial one of one, right, Tray
1, vial 17?

A. Yes.
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Q. S0, that was the first wvial in that batch,
that day, at that time, right?

A. Yes, as far as the calibration curve.

Q. And T just wanted it to be clear. It's not
just making up some calibration from yesterday or
another time. The machine, actually, took a sample
of what was supposed to be .025 and injected it into

the machine, right? That's the only way to get a

chromatogram, right? It tested the 025 standard,

Tray 1, Vial 1, right?

A, Yes, it's an injection of the .025
stanaara.

Q. And it read it as an 027, correct?

A. Yes.

0. Okay. And so, when you go to the Defense

Exhibit 6, the machine, Tray 1, Vial 3, of the same
batch, it took a sample and the needle, and it

injected it inte the injection port of the machine,

correct?
A, Yes.
(o And it produced a result of a .,108, right?
A, Yes.
Q. Okay. So, this is really happening in that

batch: samples are going into the machine, there's a

signal given to the flame ionization detector, and
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Kimberly Peterson - January 27, 2016
Recross-Examination by Mr. Flood
then this is the amount that it is being converted to
.108, right?
A. Yes.
Q. Okay. And so, it's reading a .10, which
vou know is that NIST-traceable standard. And it's
reading it at a .108, which is higher than a .10,
correct?
A. Yes.
Q. Okay. Now, just real quick, T don't want
to get too technical with this. But this response,
is that another way of saying, what the area that
lies inside this peak?
A. Yes.
Q. How big of a response did you get, right?
A. Yes.
Q. Qkay. So, this number is what the machine

takes, and then it translates it into this number,
correct?

A. I know that that's part of it. I'm not
sure if that's --

60 Well, I'm saying that this number
(indicating) is a result of the area count of the
peaks, correct, the response?

A. It's a result of the area count, as well

as, it's based on the calibration,

Ramona St. Julian Sonnier, CSR
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Kimberly Peterson - January 27, 2016
Recross-Zxamination by Mr. Flood

ag. Right. So, this is 690646, right?
A. Yes
0. If that was 590646, then, this would be a

lower number, right?
A. Yes.
Q. If this said 990646, it's a larger

response; so, this would be higher than .108, right?

Q. Okay. So, this response is directly
related to that number, right?
A. It's somewhat, but it also depends on the

calibration.

o. Right.

A. Which is why this is referred to as raw
data.

Q. Okay. So, that's why they're different

ethanol amounts in different vials. And, say,
there's different subjects running in that machine,
vou know, everybody might not have the same amount of
alcohol in their bloed, right?

A. Yes.

o. Okay. And sc, ycu expect to get different
ethanol readings, right?

A. Yes.

B And you're going to see different response

Ramona St. Julian Sonnier, CSR
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Kimberly Peterson - January 27, 2016
Further Redirect Examination by Ms. Williams

numbers, correct?
A. Yes.
Q. Okay.
MR. FLOOD: 1'll pass the witness.
MS. WILLIAMS: I'll make it brief,
Your Honor.
THE COURT: All right.
FURTHER REDIRECT EXAMINATION
0. (BY MS. WILLIAMS) So, this raw data -- you
mentioned that the instrument is no longer going to
be reporting that. Is that because it's some large
error on the lab's part?
A. No.
Q. Is this part of some scheme to hide this
evidence from defense attorneys?
MR. FLOOD: Objection. These are
leading questions. Objection. Leading.
THE COURT: That's sustained.
Rephrase.
o 12 (BY MS. WILLIAMS) Is this done with some
intent to not provide that evidence to --
MR. FLOOD: Objection --
Q. (BY MS. WILLIAMS) Why are these reports no
longer being printed?

A, I am not sure of the complete reason

Rameona St., Julian Sonnier, CSR
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Excerpt Testimony
January 27, 2016

because it is -- this .s more of -- something that
has to do with our quality department. And so, they

would be the ones that would be better suited to

answer the guestion.

Q. Okay. In your experience, though, is this
raw data applicable, in terms of the analysis -- the
reliability of the blood analysis?

A. No.

MS. WILLIAMS: No further guestions,

Your Honor.

MR. FLOOD: I pass the witness, Your
Honor.

THE COURT: right.
witness be excused?

MS. WILLIAMS: Yes, Your Honor.
MR, FLOOD: Yes, ma'am.
THE COURT: &11 Fight.,

Thank you, ma'am, you are finally free
to go.

(Excerpt testimony concluded)
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the time on the same grounds, you know, just for the

record.

here, judge.

MOSS: Both of our witnesses are

THE COURT: A11 right.

THE BAILIFF: A11 rise for the jury.
(The jury entered the courtroom)

THE COURT: Please, be seated.

Call your next, please.

MOSS: The state calls Dr. Guale.

(witness sworn)

THE COURT: Proceed, please.

MOSS: May I proceed, Your Honor?

THE COURT: Yes.

FESSESSEWORK GUALE

was called as a witness and having been first duly

sworn, testified as follows:

DIRECT EXAMINATION

QUESTIONS BY MR. MOSS:

Q. Will you, please, state your name for the

record?
A. Fessessework Guale.
Q And, Ms. Guale, how are you employed?
A. Excuse me?
Q Who are you employed by?

116 _
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A. Who am I hired by?

Q. Yes, ma'am.

A. Okay. It is the Harris County Institute of
Forensic Sciences.

Q. And what is your role at that institution?

A. Right now I am the assistant chief
toxicologist.

Q. And as an assistant chief toxicologist, what
are some of your duties?

A. One of my duties is to make sure that the
day-to-day operation of the laboratory is correct, and
I have to make sure that the cases coming in and going
out on the right time, and I supervise the employees
or all of the analysts that are in the lab. I do, you
know, make the developments and projects and
presentations and papers and so many things that we
do.

Q. Do you also in that role analyze data of
blood samples?

A. Yes.

Q. What type of training and education have you
had to qualify you for that?

A. Well, in addition to my doctorate's degree in
veterinary medicine, I have a master's degree in

toxicology; and what it does is they indicate to us

Cheryl L. Pierce, CSR
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about the affects of drugs and other toxins in your
body, their chemistry and what their behavioral
outcome is and what the physical affect is; and every
process once the drug gets into your system until it
is out.

Q. And do you have any sort of, I guess,
training?

Did you do training for this?

A. Yes. We do have several continuing education
training. We do hold and we go and participate in
workshops 1ike in forensic toxicology; and we hold one
in ourselves inviting a 1ot of toxicologists to learn;
and we go for workshops, conferences, international
conferences and just like that; and we are one of the
pioneers in organizing and setting up training for
other individuals.

Q. And how long have you been with the Institute
of Forensic Sciences?

A. Six years.

Q. Have you held that role or at least part of
your duties been in toxicology that entire time?

A. Yes. Ever since I started, I started as a
Toxicologist 2 which I was doing section leading. I
was leading one section; and then I became a manager;

and then I have another, you know, position open; and
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then I get promoted to assistant chief toxicologist.

Q. And you said that you work for the Institute
of Forensic Sciences, right?

A. Correct.

5 What exactly does the Institute of Forensic
Sciences do?

A. We do take samples from different law
enforcement agencies in Harris County and the
surrounding areas, and also we perform personal
toxicology for the medical examiner. So we do have
two different sections, but we do DWI or drug sexual
assault and drug toxicology.

Q. One of the roles of the forensic scientist is
to analyze blood?

A. Correct.

MR. M0OSS: May I approach the witness,
Your Honor?
THE COURT: You may.

Q. (By Mr. Moss) Dr. Guale, I am going to show
you what has been previously marked as State's Exhibit
No. 3.

What exactly is this?

A. This is -- I received two blood tubes

containing blood in a box.

Q. Now, do you have any sort of indication on

Cheryl L. Pierce, CSR
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there that your office received and analyzed this
blood?

A. Yes, because the data that I have here in
front of me that I brought from the lab matches all of
the numbers -- the unique identifying number matches
with what is on the tubes.

Q. And is the tape that we see on here on the
outside box, is that tape from your office?

A. Yes. This is Andre Salazar. It is taped and
signed by Andre Salazar. That is one of our analysts
who opened the box.

Q. Is there a date on there?

A. Yes, the date is 10-18-2010.

Q. Now, when they put that tape and date it and
put their initials on it, what are they doing?

A. That means they opened it at one time to take
out the blood sample for analysis; and they put it
back; and then when they put it back, they taped it
back and signed their signature on it.

Q. And we see another date on there?

A. Yes, 10-22-2010.

Q. And then if we look at the box on the inside,
is there also tape on that box?

A. Yes.

Q. And the first initials and date, who is that

Cheryl L. Pierce, CSR
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person?

A. That person is Andre Salazar. It is the same
person that is on the out box, and the bottom
was -- it is very hard to see. It looks Tike
J-0-D-C-A. Yes, it is very hard to see.

Q. And what is the date if you will look right
there?

A. Okay, 10-22 or 26.

Q. 10-267
A. Yes.
Q. Now, whenever somebody takes out the blood

and cuts it open and tapes it back, do they make a
record of that?
A. Yes, and it is electronically also saved
through our laboratory information management system.
Q. And did you at the end of all of this
testing, did you take the raw data and turn it into --
did you analyze it and make a conclusion; or were you
able to accumulate that data and make that report?
THE COURT: Did you say what year?
THE WITNESS: 2010.
THE COURT: You said at the end of?
MR. M0OSS: At the end of collecting the
raw data, was she able to take the raw data and

analyze it?
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A. Once the analyst performs the blood sample
and puts it on the instrument, then the instrument
will put out the report about the result of that
analysis.

That report is included in this folder;
and then that report is signed by the analyst who
performed the test; and all of that is combined; and
then when the case is done, it comes to a technical
reviewer; and then the technical reviewer will go
through the data and make sure that the data is
produced properly, the chain of custody is done
properly and the standard operation procedure is
followed; and then once they make sure of that, they
sign it on the form, that is the technical reviewer.

Once the technical review is done, then
it comes to the administrator or the expert reviewer
to see whether that report is correct in correct
toxicology; and then it will be signed out.

Q. (By Mr. Moss) So in essence are you the
technical reviewer in this case?

No. I am the expert reviewer on this case.
The expert reviewer?

Right.

°o > o >

So whenever you get this data to review it,

you go in and ensure all of the other things are done
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correctly before it gets to you?

A. Yes.

Q. And you have paperwork to do that?

A. Yes.

Q. Now, State's Exhibit No. 3 and its contents,
are these -- this data on these tubes and this box
match the data that you have in your file?

A. The unique identifying number that is on the
report which is JAJ-10-009245 is on these blood tubes.
JAJ-10-009245, that would be correct.

Q. And I am going to show you what is marked as
State's Exhibit Nos. 6, 7, 8 and 9.

Do you know what those documents are?

A. This is a certificate of analysis by Crystal
Arndt, a certificate of analysis by Paola Alexandra
Velasco, a certificate of analysis by Andre Salazar
and a certificate of analysis by Jameaker Dumas.

Q. Do those four certificates of analysis, are
they the same unique number that you have in this
case?

A. Yes, all of them do contain the same, the
unique identification number of the exhibit that is
presented here and correct.

Q. And so by those records, were you able to

establish that this is the same tube that was tested
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by your office?
A. Correct.

MR. MOSS: At this time, Your Honor, the
state will introduce into evidence State's Exhibit
No. 3 and its contents which is the blood and States's
Exhibits 6 through 9 which are certificates of
analysis which have been on file for the requisite
period of time; and I will tender them to the defense
counsel for any objections.

MR. GLASS: Your Honor, I am going to

object to --
THE COURT: Hang on a second.
Nos. 6 through 9 and?
MR. MOSS: No. 3 and its contents.
MR. GLASS: Your Honor --
THE COURT: Okay. Never mind.
Okay, Nos. 3, 6, 7, 8 and 97
MR. MOSS: Yes, Your Honor.
THE COURT: Yes, Mr. Glass.
MR. GLASS: May I have just a moment,
judge?

THE COURT: Yes.
MR. GLASS: Judge, may I approach?
THE COURT: Uh-huh.

(At the bench, on the record)
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MR. GLASS: My objections to these lie in
the fact that first of all, we don't get to
cross-examine. They are affidavits of certificates.
We don't gets to cross-examination. We are denied our
right to cross-examination.

Secondly, they contain conclusions that
were by the laboratory. We don't know what procedures
were used. In the absence of being able to
cross-examine these people, we don't feel 1ike these
certificates properly satisfy the required
constitutional requirement that we be allowed to
confront and cross-examine the persons who allegedly
did these analyses.

THE COURT: Mr. Moss.

MR. MOSS: Our response would be that
they were put on file in March of 2012. We gave a
copy to the defense counsel, and there was no written
objections within ten days as specified by the code.

MR. GLASS: My belief, judge, is that the
Constitution supercedes the code as far as the
confrontation and cross-examination goes.

THE COURT: I was going to ask if you
want to make it anymore clear as to those certificates
of analysis.

MR. MOSS: I can do that.
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THE COURT: Okay. Your objection is only
as to Nos. 6 through 9 and not as to No. 3.

MR. GLASS: Which one was No. 3, judge?

THE COURT: The vials.

MR. GLASS: I don't think that there is
any problem with the chain of custody.

(Proceedings in open court)

THE COURT: State's 3 is admitted at this
time.

Q. (By Mr. Moss) Where did you -- looking at

these certificates of analysis, does your analysts do

these in the normal course of business?

A. Yes.
Q. What exactly is a certificate of analysis?
A. This is an affidavit of a person who performs

the test, that the test was performed by them; and
that they followed the normal procedure as much as
their ability and the result is correct.

Q. Looking at the four names on these, Crystal
Arndt, Andre Salazar, Jameaker Dumas and Paola
Alexandra Velasco, these four people, are they
employed by your office?

A. Yes.

Q. Do the four names in these certificates of

analysis match the names that are in your records?
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A. Yes, each data is signed by them. The data
that is in this case folder is signed by them. Like,
for instance, if I may. This data 1ike the alcohol
data was signed by JOD that is her signature which is
Jameaker Dumas.

Q. So looking at the data that we have?

A. Yes. Right here that is the basic drug
screen that was Toaded on the instrument by Crystal
Arndt.

Q. And what date was that?

A. 10-26.

Q. And is it the same date as in State's
Exhibit 6?

A. Yes.

Q. And then Andre Salazar?

A. Andre Salazar took the sample or pulled the
sample for alcohol analysis on 10-18-10.

Q And is that the same as in State's Exhibit 8?2

A. Correct.

Q And then Ms. Dumas?

A. Jameaker Dumas, she pulled another alcohol
analysis for a confirmation analysis for the alcohol
on 10-21.

Q. And is that the same date as we are talking

on this case?
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A. Yes,

Q. I am sorry, State's Exhibit No. 9?7

A. Yes.

Q. And then finally Paola Alexandra Velasco?

A. Paola Alexandra Velasco was the extractor on
10-25-10.

Q. Is that the same date as the State's Exhibit
No. 77

A. Yes.

Q. And so when you went through this data to get
your analysis and performing the analysis on the data,
you went back and made sure that everybody had done
their job correctly?

A. Yes.

MR. MOSS: At this time, judge, we will
re-urge State's Exhibits 6 through 9.

MR. GLASS: Your Honor, may I take the
witness on voir dire?

THE COURT: You may.

MR. GLASS: Thank you.

Ma'am, you did not participate personally
in any of the procedures resulting in the examination
of these vials, did you?

THE WITNESS: You mean writing the

procedures, yes, I do.
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MR. GLASS: No, no.

I mean, you did not participate along
with Velasco, Dumas, Salazar and Arndt in any of this
work, did you?

THE WITNESS: No, I did not touch the
biood. No, I did not analyze the blood.

MR. GLASS: And you have no personal
knowledge, do you?

You know what they are supposed to do,
but you have no personal knowledge of what they
actually did, do you?

THE WITNESS: I do because I supervise
them.

MR. GLASS: Did you supervise them while
they were doing these analyses?

THE WITNESS: Yes.

MR. GLASS: At the very same time?

THE WITNESS: When I say supervise them,
we do have assignments every day,; and then I go and
Took at what they are doing. I may not 1ook at each
at that particular minute on which sample they are
working on because we do batch analysis.

So batch analysis 1ike, for instance,
when they were doing alcohol, they probably have 30,

40 alcohol tubes there which are really different
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numbers. So another analyst will sign about the
identity of the tubes, not me; but because we are
doing a batch work, we do not do individual samples.

MR. GLASS: Right.

But you can't say, "I was overseeing what
each of these persons was doing with regard to these
vials each of the times they had these particular
vials"?

THE WITNESS: No, no.

MR. GLASS: Okay. So what you are
basically telling us is that if they followed
procedures, everything should be okay; but you don't
know personally whether or not they followed
procedures?

THE WITNESS: I do know that they
followed procedures.

MR. GLASS: Ma'am?

THE WITNESS: Yes.

MR. GLASS: Will you agree with me that
you can't know unless you are watching them do it,
right?

You can't personally know unless you are
watching them do it. You told us that you didn't
watch them do it.

THE WITNESS: Yes, that is correct.

Cheryl L. Pierce, CSR
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MR. GLASS: A11 right.

Your Honor, we would re-urge our previous
objection at the bench; and also, these appear to be
copies, that the originals have not been tendered; and
we object to the copies.

THE COURT: Prove it up a little bit,
please.

MR. MOSS: Yes, Your Honor.

Q. (By Mr. Moss) I am handing you State's
Exhibits 6, 7, 8 and 9.

Are these true and accurate copies of the
certificates of analysis that was written by these
four individuals?

A. Correct.
Q. And you have the originals in your folder?
A. Yes.

MR. MOSS: I will again re-urge Nos. 6
through 9, Your Honor.

THE COURT: State's Exhibits 6 through 9
are admitted.

MR. GLASS: 1Is this court overruling our
objection?

THE COURT: Yes.

Q. (By Mr. Moss) So after you ensured that the

analysis -- let's start at the beginning.
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So the blood comes in, and somebody
does -- what 1is the first test run in this case?
A The first test was an alcohol test.
Q And what machine is used to do that test?
A. A GC, gas chromatography.
Q And how does that work?

Is there a specific thing done, or you
kind of stick it in there and push a button?

A. A gas chromatography is an instrument that
has two parts where first you prepare the sample in a
tube or in a glass vial where you add the blood sample
in there, and there will be an internal standard added
in there and a saline standard added in there, and the
theory behind it is whatever is in the -- whatever
amount of alcohol that 1is in the sample would vaporize
and fil11l out the top part of the space. So we call it
head space gas chromatography.

You put that vial in the instrument, and
the instrument will sample the gas phase from the tube
and put it in the column where several different
alcoholic components of that gas would be separated;
and then if the GCMS, which is the gas chromatograph
mass spectrum, which vaporizes it and burns it and
then gives out the result of the amount of different

alcohols in that sample.
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Q. And so when that is done, in essence, an
analyst takes that blood, puts it into the machine;
and the machine runs a bunch of tests, right?

A. Yes.

Q And then you get a result from that machine?

A Yes.

Q. Are these machines calibrated?

A Yes.

Q How often are these machines checked for
calibration?

A. Every day.

Q. In this case, was the machine calibrated on
the day in question?

A. Yes.

Q. So after the blood was run in this case for
the Ethanol or the alcohol, were there any additional
tests run?

A. Yes. After the alcohol is performed, we do a
screen sample for drugs, nine drug panels which
includes Amphetamine, Methamphetamine, Barbiturates,
the Opiates, the Cocaine, the PCP and Methadone. So
it was screened for that drug, for those drugs.

Q. And if blood is found to have contained one
of those drugs, is it further analyzed?

A. Yes. If one of those analysis comes back
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positive from a screen, what we do is we do a
confirmation testing. Like we have two blood vials,
one blood vial would be screened; and if that comes
back positive for any drugs that is screened for, the
second blood would be confirmed on a different
instrument.

Q. And was this blood found to contain any sort
of drugs?

A. Yes. The first screening we found
Nordiazepam. When we run those nine drug panels that
we do for DWI cases, and then the Benzodiazepine is
just a general drug group. So we have to know what
kind of a Benzodiazepine is in there, so we have to
process the sample and use LCMS for liquid
chromatography mass spectrometry to identify what kind
of a Benzodiazepine drug is in there.

Q. And was that test run on this blood in this
case?

A. Yes.

Q. And did you get the results of those tests?

A. Yes.

MR. MOSS: May I approach the witness,
Your Honor?
THE COURT: You may.

a. By Mr. Moss) Let me show you what has been

Cheryl L. Pierce, CSR
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previously marked as State's Exhibit No. 10.
Do you recognize this document?

A. Yes.

Q. What is it?

A. This is the final report for the case
JAJ-10-009245.

Q. And did you generate this report?

A. Yes.

@. And 1is your signature at the bottom of this
report?

A. On the right side, yes.

Q. And are these findings and conclusions in
this report your findings and conclusions?

A. Yes.

Q. And is it a true and accurate copy of that
report?

A. Yes.

MR. MOSS: At this time, Your Honor, the
state will introduce into evidence State's Exhibit No.
10 and tender it to the defense counsel for objection
and ask for it to be admitted.

MR. GLASS: May I have a moment, Your
Honor?

THE COURT: You may.

MR. GLASS: Your Honor, may I approach?

Cheryl L. Pierce, CSR
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THE COURT: You may.

(At the bench, on the record)

MR. GLASS: Your Honor, I would re-urge
the objection made outside the presence of the jury
made with regard to the alcohol under the balancing
test and under 403. The unfair prejudice outweighs
any probative value with regard to the alcohol.

Secondly, with regard to the Nordiazepan,
judge, I think we have the same argument under 403, it
is the danger of unfair prejudice point. The result
of .01 milligrams per liter of this drug would tend
to -- would invite the jury to speculate on how that
would affect a person's system; and unless there is
evidence as to what this amount means to a person in
their conduct, vis-a-vis intoxication. A1l it does is
invite the jury to speculate.

THE COURT: We may need some additional
testimony.

MR. MOSS: Okay.

(Proceedings in open court)

Q. (By Mr. Moss) Dr. Guale, the two drugs, the
Nordiazepam and the Tramadol, what type of drugs are
those.

A. Nordiazepam is a metabolite or the breakdown

product of a Diazepam. That is a drug that is
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prescribed for a person to take care of, you know, for
anxiety purposes.
Q. Let's talk about the Diazepam.
Is there a classification that Diazepam

falls under, and how it would affect the nervous

system?
A. Yes. This is a central nervous system
depressant.

Q. What does that mean?

A. It means that if you are taking it for a
prescribed purpose of it, the mechanics of the drug is
just to calm you down. Sometimes it is prescribed for
people who have panic attacks and anxiety, so it will
calm you down if you are very hyper; but if you are
taking it more, then it would just depress your mental
system; and it will cause drowsiness.

Q. What type of -- well, is alcohol classified
as a CNS depressant as well?

A. Yes. It is the same affect that the drug
would have just 1ike the alcohol depending on how much
you have ov it.

Q. In this case, what was your finding as to the
amount of drug?

A. The amount in this case given the fact that

the active drug is not there, it is just only the
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metabolite or the breakdown product, it is really a
small amount. It really does not amount that much.
It does not have any affect whatsoever.

Q. Now, could a CNS depressant like a Diazepam
have a synergistic affect with Ethanol?

A. Yes. Whenever you are prescribed with those
kinds of medications, there is a warning label saying,

"Please, do not take it with alcohol," because it
intensifies the affect of alcohol.

Q. So any amount of Diazepam intensifies the
affect of alcohol in a person?

A. Yes, if you are combining it, yes.

Q. So in this case, could the Diazepam have had
a synergistic affect with the Ethanol?

A. It does have a synergistic affect with
Ethanol, yes.

Q. What type of drug is a Tramadol?

A. Tramadol is a synthetic narcotics, and it is
a pain killer, and it is usually prescribed if you
have pain. If you have arthritis, if you have back
pain such as 1ike that to just have an analgesic
affect to kill the pain.

Q. What kind of affect does it have on the
central nervous system?

A. It will also have -- because it 1is a

Cheryl L. Pierce, CSR
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narcotic, it will also have the same affect or
potential affect. When you are taking it with
alcohol, it is usually a synergistic affect. It would
make the down side or downward of the alcohol to get
intensified.

Q. So could it also have a depressant affect on
the central nervous system?

A. Yes.

Q. Was the amount in this case was it a low
amount?

A. It is an under normal therapeutic label.

Q. But when taken with the alcohol, it could
have a synergistic affect?

A. Yes.

Q. And taking all three, the Tramadol, the
Nordiazepam and the Ethanol, could all three combined
have a greater synergistic affect?

A. Yes.

MR. MOSS: We will re-urge State's
Exhibit No. 10.

MR. GLASS: May I have a question or two
on voir dire, Your Honor?

THE COURT: You may.

MR. GLASS: You mentioned, ma'am, that it

could have, it could have.
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By looking at that, would it be fair to
say that you wouldn't say necessarily that it had a
synergistic affect at the time this sample was taken,
can you say that?

THE WITNESS: Well, according to what is
written in the articles and those drugs that have got
the same affect even though it is a prescription drug,
right. You are prescribed that drug for that purpose,
be it either anxiety or whatever you have. You are
told not to do it with alcohol because it has a
potential affect to the alcohol. So that is what it
is. The fact is that is what it is.

MR. GLASS: But you are talking about
possibilities?

THE WITNESS: It is not a possibiTity.
It is a fact.

MR. GLASS: Al11 right, but you can't say
what the synergistic affect of these small amounts
combined with alcohol can be, can you?

THE WITNESS: Say the question again?

MR. GLASS: Yes, ma'am.

We are showing less than .25 milligrams
per liter of the Tramadol?

THE WITNESS: Yes.

MR. GLASS: And less than .01 milligrams.

Cheryl L. Pierce, CSR
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That is one-one hundredth of a thousandth
of a gram of Nordiazepam.

THE WITNESS: Yes.

MR. GLASS: And my question to you is:
At the time this was taken, two-and-a-half hours or
whenever he was in the hospital Mr. Brown, you can't
say exactly what kind of affect these drugs combined
with .08 Ethanol alcohol would constitute in his
system, can you?

You can't say for sure?

THE WITNESS: I don't know what kind of
symptoms he had because I didn't see him. I cannot
say for sure, but I can only state to you the fact
that it is for sure it would have affects if you are
combining it. That is the fact; but at that point,
what you are asking me is when was the blood taken
whether or not he has been showing that affects or
not, I don't know.

MR. GLASS: But the affect that it showed
could be 1ittle to none to something you can see,
right, somewhere within there?

THE WITNESS: Yes.

MR. GLASS: Okay; and you really don't
know which it would be, correct?

THE WITNESS: Which what?

-
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MR. GLASS: Whether it will be just a
1ittle affect or almost no affect or a noticeable
affect, you don't know from this, do you?

THE WITNESS: I can tell you that it will
have an affect, but I don't know how much. I don't
know how much affect it is because I didn't see. 1
cannot say anything about that.

MR. GLASS: But it could be such a small
affect as not to be negligible, could it?

THE WITNESS: It could.

MR. GLASS: Your Honor, we will renew our
previous objection made at the bench under 403; but
the court has already ruled on it.

THE COURT: Yes. That is overruled.

State's Exhibit No. 10 is admitted.

MR. M0OSS: May I publish it, Your Honor?

THE COURT: You may.

Q. (By Mr. Moss) Just looking back, your
findings was he was a .08 grams per milliliter of
Ethanol in the blood; is that correct?

A. Per hundred milliliter, correct.

Q. And so we hear -- I am sure you have heard
about having a .08 BAC?

A. Yes.

Q. That is essentially what this is saying?

Cheryl L. Pierce, CSR
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A. Yes.
Q. And then he had some Nordiazepam and some
Tramadol, right?
A. Yes.
MR. GLASS: Your Honor, may I have a
running objection?
THE COURT: You may.
MR. GLASS: Thank you.
Q. (By Mr. Moss) You said that they were all
received and processed?
A. Yes.
MR. MOSS: I will pass the witness, Your
Honor.
CROSS-EXAMINATION
QUESTIONS BY MR. GLASS:
Q. Ma'am, the result of this test is valid only

at the time the test is taken; isn't that correct?

A That particular blood sample?

Q Yes.

A. Yes.

Q Now, you are not able to say what the blood

results would be two, two-and-a-half hours before that
time, are you?
A. Depending on where the person was. I mean, I

don't know where was the person.
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Q. I understand that; but what I am saying is
based on this, there is no way that you can tell this
jury --

A. Yes.

Q. -- what the blood alcohol level was or what
the levels of these two controlled substances were or
prescribed substances were two-and-a-half hours before
this; isn't that correct?

A. Without having any other information, no, I
cannot say anything.

Q. And, in fact, the blood alcohol could have
been either higher or lower or the same two-and-a-half
hours earlier; isn't that correct?

A. Like I say, I can't speculate because I don't
have any information; but you are right. It could be
higher. It could be lower depending on several
factors.

Q. Or it could be the same depending on factors
that we don't know?

A. Yes.

MR. GLASS: I have no further questions,
Your Honor.

MR. MO0SS: I have no further questions,
judge.

THE COURT: You may stand down.

Cheryl L. Pierce, CSR
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CAUSE NO. 2024734

STATE OF TEXAS ) IN THE IMPACT COURT
)
vs. )
)
)

JOSE LUIS DELACRUZ HARRIS COUNTY, TEXAS

MOTION TO SUPPRESS HEARING
July 19, 2016

On the 19th day of July, 2016, the following
proceedings came on to be held in the above-titled and
numbered cause before the Honorable Judge Linda Garcia,
Judge Presiding, held in the County Criminal Court at
Law No. 16 of Harris County, 1201 Franklin Street,
Houston, Texas 77002.

Proceedings reported by computerized stenotype

machine.
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APPEARANCES

FOR THE STATE:

Ms. Sara Kimbrough

Harris County District Attorney
1201 Franklin Street

Suite 600

Houston, Texas 77002

Telephone: (713) 247-5800

Fax: (713) 755-1839

E-mail: sara_kimbrough@dao.hctx.net

FOR THE DEFENDANT:

Mr. James Fletcher

Tyler Flood & Associates, Inc.
1229 Heights Boulevard
Houston, Texas 77008
Telephone: (713) 224-4394

Fax: (713) 224-5533

E-mail: James@tylerflood.com
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Dr. Fessessework Guale - July 18, 2016]
Direct Examination by Mr. Fletcher

THE COURT: We're outside the presence
of the jury. I understand based on -- Mr. Fletcher
wants to make a motion toc suppress-?

MR. FLETCHER: Yes, your Honor.

At this moment, the Defense would move
to suppress the blood in this case.

THE COURT: 0Okay. And do you have any
witnesses on that motion?

MR. FLETCHER: We would call Dr.
Fessessework Guale.

DR. FESSESSEWORK GUALE,
having been first duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. FLETCHER:

@ . Good morning.
A. Good morning.
Q. Can you please state your name and spell your

first and last flame for the record.

A. Fessessework Guale, F-e-s-s-e-s-s-e-w-o-r-k; my
last name is Guale, G-u-a-l-e.

Q. And how are you employed, Dr. Guale.

A, I am employed by the Harris County Institute of
Forensic Sciences, in the toxicology section.

Q: And what is your job title in the toxicology

section?
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

A. I am the toxicology analytical operations
manager.
Q. So, it's part of your job responsibilities to

oversee the testing of blood ethanol samples, right?

A. Correct.

Qs Okay. And your job is to make sure that the
proper procedures were followed when a lab like yours is
conducting blood ethanol testing, correct?

A. Correct.

Q. And you reviewed the -- the data in this case,
correct?

A. Correct. I don't have the case file. TE'S
with the analyst, because you're supposed to go to
testify first.

0. Sure. But you're responsible for supervising

the data in this particular case, right?

A, Correct.
Qs Okay. And -- I just wanted to ask you a couple
questions about -- you used a technique known as gas

chromatography to analyze blood ethanol samples, right?
A. Yes.
Q. And basically, gas chromatography, or GC for
short, is the science of separation, right?
A. Correct.

Q. What GC is, 1s you can analyze a sample for
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

volatile compounds and figure out what the
concentrations of those compounds are in the blood,
right?
A. Correct.
MS. KIMBROUGH: Your Honor, since his

taking Dr. Guale as his witness, I just ask that he not

lead her.
MR. FLETCHER: It's a motion to
suppress.
THE COURT: It's overruled.
Q. (Mr. Fletcher) Basically what a GC does is you

take a sample and it heats it up and runs it through a
column which separates all the active volatiles and then
they come out at the end and then you can tell what time
they came out, right?

A. Correct.

Qs That's a real basic definition of what a GC
does, right?

A. Correct.

Q. Okay. So, in your lab, you have what's known
as standard operating procedures, right?

A. Cerreck.

8 And those are written guidelines that dictate
how blood ethanol samples are supposed to be run, right?

A. Correct.
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Dr. Fessessework Guale - July 19, 2016)
Direct Examination by Mr. Fletcher

Q. And people that work in your lab are guided by
the SOP's, right?

A. Correct.

58 And the SOP's dictate how the individual blood

ethanol test is run in your lab, right?

A. Correct.

Q. And people are supposed to abide by the SOP's,
right?

A. Correct.

Q. I mean, they're important enough to put into

writing, right?

A. Correct.

Q. And the purpose of doing an SOP is to ensure
that the science is accurate, right?

¥ Correct.

Q- And another purpose is to assure that the
science is reliable, right?

A. Correct.

Q. So, if you follow the guidelines sponsored by
your lab, then you can come in here and say this is a
valid sample, right?

A. Correct.

Q. Now, according to your SOP, when a person does
a blood ethanol analysis, they have to do certain things

before they can say that it's an accurate result, right?
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

A. They follow procedures.

Q. They follow the procedures --

A. Yes, sir.

Q. And those are things like sample preparation,
right?

A. Yes.

0. And making sure that the critical parameters of

the machine are accurate, right?

A. Yes.

Q. aAnd you have to do a whole bunch of checks and
sequences before the machine is even ready to start
doing a run, right?

A, Correct.

Q. And according to your SOP's one of those
requirements is that the analysts run what's known as a
calibration curve before each seguence, right?

A, Yes.

Q. Your own SOP's require that a calibration curve
be conducted each time a blood analysis is done, right?

A. Right.

Q. And if a person were not to run a calibration
curve, then that could be a big problem, right?

A, Without a calibration curve, you can't -- you
can't come up with a number.

e Right.
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

A. So, it's important that you have a calibration
curve.
Q. Because you have to -- basically, what the

calibration curve is, for the Court's understanding, is
you run a series of concentrations of ethanol through
known standards in the machine and make sure that they
come out at what you know them to be, right?

A, Eo¥reat..

(39 And there are a total of six points of
calibration on the GC machine in your lab, right?

A. Correct.

Q. Okay. And you are required to -- the lab is
supposed to print off each of the chromatograms for each
point on the calibration curve, right?

A. Correct.

Q. And that way, you can tell whether or not
what's being reported on the curve is accurate as to
what came out on the chromatogram, right?

A.' Correct.

Dl I'm going to show you what has been previously
marked as Defendant's Exhibit 2.

Do you recognize what this is,
Dr. Guale?
A. Yes. This is the calibration curve.

@ 3 That's the calibration curve for the sample in
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

this case, right?

A Coerrect .

Q. And that was provided by your lab to me through
the Court's discovery order, correct?

A. Yeah,

Q. Okay. And as far as you know, is anything --
is this a fair and accurate copy of the calibration
curve that was done in this case?

A. If you can give me the data that's associated
with it, because the dates maybe different.

Q. Sure. OQOkay. Let's do that.

Oh, and I forgot to ask: It's your
standard operating guideline that you report the -- the

concentration of ethanol to a third decimal place,

right?

A. We changed it, yeah.

Q. Right. You report three, right?

A. Yeah.

D Because the machine will truncate it after
three, so, you don't -- you don't round down after

three, right?

A. No.
Q. But you do report three decimal places, right?
A. Yes. It used to be only two; but now, we are

doing it three.
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

D Right. But according to your current SOP,
you're reporting three.

A, Correct.

Q. All right. 1I'm going to show you what has been
marked as Defendant's Exhibit 3.

Can you tell me, Dr. Guale, what this

is?

A. This is a data that was generated from a .025
standard --

@ Uh-huh.

A, -- which is actually right here.

Q. Okay. And that chromatogram that you have,

Defendant's Exhibit 3, that's a chromatogram that's
associated with the calibration curve, Defendant's
Exhibit 2, right?

A, Correct.

Q. Okay. I'm going to show you what's been marked
as Defendant's Exhibit 4.

Can you please tell the Court what

Defendant's Exhibit 4 is?

A, It is a .050 standard, which is right here.

Q. Okay. And that chromatogram corresponds to the
calibration that we're talking about, right?

A. Yes.

Q. Okay. I'm going to show you what's been marked
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

as Defendant's Exhibit 5. And this one's two sided.

Can you -- do you recognize what this

is, Dr. Guale?
A, This is the .2 standard, which is right here.
Q. And that chromatogram is associated with the

calibration curve on Defendant's Exhibit 2, correct?

A. Yes

Qs Okay. And on the other side of Defendant's
Exhibit 5, can you tell the Court what this is, please?

A. This is a .3 standard.

Q. Same question: That's associated with the
calibration curve that we're talking about, right?

A. Tes;

Q. Okay. Last one. I'm showing you what's been
marked as Defendant's Exhibit 6.

Can you please tell the Court what that

is, Dr. Guale?

A. This is the .4 standard. And that's here.

Q. And that's also associated with the calibration
curve, right?

A. Yes.

Q. Now, I want to ask you to -- for the Court's
understanding, read off the calculated result for the
.025 calibrator, please.

A. The .0257?
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

Q. Right. What is the reported or the calculated
grams per deciliter?

A. .025.

0. Okay. And what is the calculated report on the
chromatogram for that calibrator?

A. .024.

Q. Okay. Same thing with this Defendant's
Exhibit 4: Can you tell the Judge what the reported or
the calculated grams per deciliter is on the
calibration?

A. .049.

Q. And what was the calculated value on the
chromatogram associated with that?

A. .049.

O, Okay. On Defendant's Exhibit 5, can you tell
the Judge what the calculated grams per deciliter was on

the calibration curve?

A. .198.
Q. Okay. And what is the calibrated value on the
chromatogram?
A. . LS9,
THE COURT: I'm sorry, what's that
number?
MR. FLETCHER: 1 99,
THE COURT : «1997
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Dr. Fessessework Guale - July 19, 2016]
Direct Examination by Mr. Fletcher

THE WITNESS: Yes.
THE COURT: And the first number was?
MR. FLETCHER: .198, Judge.
THE COURT: Thank you.
Q. (Mr. Fletcher) And can you tell Judge what the
calculated grams per deciliter was for the .03 standard

on the calibration curve?

A. The .3 is written .3.

Q. .3. And what does the chromatogram say for
that?

A. :302%

Q. Okay. And last one, can you tell the Judge

what the calculated grams per deciliter was on the
calibration curve for the .4 standard?

A. .402.

Q. Okay. And can you read what the calculated

concentration was for the chromatogram?

A. .401.
Q. Okay. Thank you.
Dr. Guale, would you agree with me that
four -- excuse me, five out of these six chrcmatograms

assocliated with this calibration curve report different
value than what it reported on the curve, yes or no?
A. You must have another printout in there that

you did not show me.
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Dr. Fessessework Guale - July 19, 2016
Cross-Examination by Ms. Kimbrough

MR. FLETCHER: Nonresponsive, your
Honor.

Q. (Mr. Fletcher) Would you agree with me that
what we just went through, five of the six chromatograms
do not match what was reported in the calibration curve?

A. Correct.

Q. Okay. And 1if you were to discover a problem
with a calibration curve, you wouldn't report the
result, right? You wouldn't sponsor the result, if you

weren't sure that the calibration curve was done

properly?
A. If those two numbers don't match, no.
Q. If they don't match, then you can't sponsor the

result, right?
A. No. But I'm assuring you, there's another one
included in there which matches.
Q. Do you have that with you?
A. No. You have it in your discovery.
MR. FLETCHER: I'll pass the witness,
your Honor.
THE COURT: Ms. Kimbrough?
MS. KIMBROUGH: Brief re-direct, your

Heonor.
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Dr. Fessessework Guale - July 19, 2016
Cross-Examination by Ms. Kimbrough

CROSS-EXAMINATION
MS. KIMBROUGH: Can I have those
exhibits.
MR. FLETCHER: Sure.

Q. (Ms. Kimbrough) So, the differences in the
numbers that we just talked about, do they indicate that
the calibration on the instrument used in this case was
done incorrectly?

A. Repeat your guestion again.

Q. Do the differences in those values that we just
talked about indicate that the calibration that was done
on this instrument used in this case was done

incorrectly?

A. No.
e What does it indicate?
A. That indicates there was another calibration

curve that was included in the discovery order that
wasn't given to me, that means -- usually, when you come
in in the morning, you had an instrument that ran
yesterday.

So, when you are running your new
standards and the calibrators, those numbers come out
based on what the calibrator yesterday was.

So, what you dec is once that's printed

out, you ask the instrument to give you the calibration
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Dr. Fessessework Guale - July 19, 2016
Cross-Examination by Ms. Kimbrough

based on those calibration points that you run today.
So, you will have two printouts.
Qs Okay.
A. So, that's -- what I saw was we have had this
before, in several cases where by rules --
MR. FLETCHER: Object to relevance.
THE COURT: Sustained.
0 (Ms. Kimbrough) So, you're saying that there's
another document that you've provided to defense counsel

that shows that the calibration was done correctly,

right?
A. Correct.
Q. And you asked and he refused to give it to you

on the stand, right?

MR. FLETCHER: Objection, your Honor,
that's not what happened.

THE COURT: Sustained.

Q. (Ms. Kimbrough) Did you ask to see that
document?

A. I indicated that this is not -- there is
another document in there that included all the points,
the right points in the calibrator.

0. Okay. And you stated earlier that you didn't
bring a case file with you on this case?

A. No. It's with the analyst.
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Q. Okay. And if the analyst were to arrive here
in a couple of minutes with those documents, would you
be able to find and refer to the document that you're
speaking of that shows that the calibration of the
instrument used in this case was done correctly?

A. In the -- we don't have those in the case
folder, but they're in the discovery order. They're
included in there.

Q. I'm handing you what's been previously marked
as State's Exhibit 20.

Do you recognize this?

A Yes.
Q. What is 1it?
A. It's a laboratory result on the laboratory

analysis performed on Jose Luis Delacruz.
Q. And who is the expert reviewer listed on the

bottom of that lab result?

A. It is Fessessework Guale. It would be me.

65 Okay. And does your signature appear on it?
A. Yes.

Q. Can you tell me what your signature signifies

on this document?

A. That means I am the expert reviewer. I looked

at the whole case and I attested that the result is

reliable. That's why I signed. My signature means this
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is correct and reliable result.

o Okay. And in coming to that conclusion, would
you have reviewed all the documents associated with the
maintenance and calibration of this particular

instrument?

A. That person would be Glenda Thomas. She is a
technical reviewer. She reviews everything that's
associated -- any data associated with this work, would

be reviewed, the chain of custody and everything; and
then she would put her signature here.

All the other data is correct. And the
testing was performed and conducted according to the
standard operating procedure.

Q. Okay. So, what do you look at to affix your
signature on 1it?
A. I have to look at the data in the case folder.

The data in the case folder, there's a
submission paper in there where; who submitted the
samples, who signed it, and it was picked up by a
person. I have to make sure this is the exact sample
that was received, and I have to make sure -- I have to
look at the chromatographic data and make sure that
number that was on the chromatogram is actually here and
that the units are correct.

0. Okay.
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A. And that's pretty much it.
I want to make sure that we have
rules -- i1if the alcohol is for instance, less than .1,
then I would have to send that for drug analysis. And
all those are taken care of. This is greater than .1;
so, 1t's good to go.

Q. So, based on your review of the records in this
case, did you by signing that certify that the lab
result in this case is reliable and performed subject to
the protocol set out in your SOP's?

A, Yes.

Q. And based on the documents that have been
placed in front of you by defense counsel today, does
that alter your opinion regarding whether or not the lab
results in this lab in this case are reliable?

A. No, it doesn't. I'm aware of what's included
in this lab result.

MS. KIMBROUGH: Pass the witness.
THE COURT: Anything further,
Mr. Fletcher?
MR. FLETCHER: Just briefly, your Honor.
REDIRECT EXAMINATION
BY MR. FLETCHER:
Q. Dr. Guale, earlier, you and I agreed that the

chromatograms that I showed you were associated with the
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calibration curve that I also showed you, right?
Those are the same chromatograms used to

create that same calibration curve, yes or no-?

A. No.

Q They're not?

A, They're not.

Q Even though you testified earlier that they
were. You're changing it now?

A, No, I'm not changing it. I'm telling you that
the one that you showed me, the curve says 6/22. I'm

trying to associate those with that, but I'm aware of
what's going on in the lab in the same day. So, you
have two printouts. So, show me the other one.

MR. FLETCHER: Objection, your Honor,
improper burden shifting.

THE COURT: Sustained.

Qs (Mr. Fletcher) Dr. Guale, I'm going to do this

one more time.

This is the calibration curve you

testified earlier associated with this case, correct?

A. I'm telling you --

Q. What is the date?

A. -- there is another one.

)7 What is the date on this calibration curve?
A. It's 6/22.
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Q. Okay. And what is the date on this
chromatogram?

A. 6/22.

Q- Okay. And what is the date on this
chromatogram?

A. B 22

Q. And what is the date on this chromatogram?

A. 6/22.

G Same thing with the other side, what's date on
that?

A. 6/22.

Q. And finally, that one. What's the date on
that?

A. 6/22.

s Okay. So, it's fair to say that this

calibration curve in these chromatograms were done on
the same day, correct?
A. They're done on the same day, but there is

another printout.

@i You don't have that with you, do you?
A. No, I don't; but you have it.
Q. And you don't have any of the chromatograms

associated with the report calculated concentrations on
this curve, do you (indicating)?

A. I don't.
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0. I have that. I just showed them to you, right?

A. There is another one because I know what's
included in the disccvery order.

Ga You agreed with me earlier that these
chromatograms are the ones that are associated with this

calibration curve, 1isn't that correct?

A. Now I see they're not.

Q. Okay. But you testified earlier that they
were.

A. Because I didn't know where you were going. I

didn't know you were hiding some documents --

MR. FLETCHER: Objection, your Honor
nonresponsive.

THE COURT: Sustained.

Actually, that's overruled. I think it

is responsive. But it doesn't matter. It's to the
Court.
0. (Mr. Fletcher) And one last time, Dr. Guale,

if you found out that there was a problem with the
calibration curve on any given sequence, then you would
not sponsor the result, isn't that correct?
A. Correct.
0. Okay.
MR. FLETCHER: Pass the witness, your

Honor.
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RECROSS-EXAMINATION
BY MS. KIMBROUGH:
Q. And are you aware of a calibration problem with

this instrument?

A. There is no calibration problem. It is a
process.

Qs When you have --

A. And we have two printouts. And one is based on

a calibration that was done yesterday and the other one
is based on that calibration points. But they're going
to printout, both of them, the same date.

Q. So, I've just received in my hand the case file
from the analyst.

Would the documentation in this file
assist you in further asserting your certification that
the lab result in this case was reliable and subject to
proper protocols?

A. It was done based on the standard operating
procedure and as a result is reliable.
Q. Would there be anything in the analyst's case

file that would further help you to confirm that?

A. You can give it to me. I can show you.
(Reviewing) .
Q. Is it possible that there are documents on this

disc that are not in hard copy on the file?
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A. Yeah. All that document is, every data that's

associated with this run.

Q. Okay.

A. This case folder is only the result and is a
submission.

N Okay.

A, So, the only thing is, you know, there is a

date and the time that the sample was run and the date
that, you know --
0. So, there's no hard copy calibration records in

this case?

A No.
@iz Would there be on this disc?
Yes.

MS. KIMBROUGH: Your Honor, may we have
a brief recess to pop this in so that she can tell me
what document she's referring to so that we can provide
that to the Court?

THE COURT: Sure.

(Recess taken)

THE COURT: We're back on the record.
BY MS. KIMBROUGH:

Q. While we were on recess, did you have the

ability --

While we were on the break, you were
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about to review the entire case file associated with
this lab; is that correct?

A, Correct.

Q. And while we were reviewing that, did you come
across any documents that you found would be helpful to
your determination specifically whether the calibration

of this instrument was done properly?

A. Correct.
Q. What documents generally did you come across?
A. I came across the document that I asked the

defense counsel to give to me, and it's right there.
Q. Okay. And specifically, this is 13 pages of
documents that were, amongst several other documents,

provided to defense counsel at discovery; is that right?

A. Correct.

Q. By your office?

A, Correct.

Q. And so, I'm about to come up and hand you

State's Exhibit 23 through 38; and I'm just going to ask
you —-- can you tell me what State's Exhibit 23 through
38 are?

A. This is a calibration curve, which have the
same June 11 date, and all the associated chromatograms
generated using that curve.

0 : And the documents represented in State's 23
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through 38, do they represent a complete rendering of
the calibration protocols that were followed regarding

the instrument that was used to test this blood in the

case?

A. Correct.

Q. And if you'wve had time to review those while
you're on the witness stand, can you state -- does the

information in that document support your earlier
conclusion that the blood results in this case were
reliable and were reached after following the protocol
set out in your standard operating procedure?

A. Correct.

Q. Okay. 1Is there a specific document in there
that you would point to for that conclusion? If not,
that's okay, but if there is one.

Is there a specific document that you
were referring to that you didn't get on direct
examination with defense counsel?

A. Yeah, these chromatograms.

Q. Okay. Which one specifically, in terms of
exhibit number?

A. I have to see what he showed me before, because
there are several of them.

Q- So, I'm also handing you Defense 2, 3, 4, 5,
and 6.
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A. Okay.
Q. Just kind of keep these with you.
So, 1s Defense 2 the same as State's 237

A. This one goes with this.

Q- Oh, vou've got to refer to them by exhibit
number.

A. Okay. Twenty-three.

Q.- State's 23.

A. And this one, which is 24 matches what's on
the 23.

Q. Sco, just so we're clear, these are Defense

Exhibits. 2, 3, 4, 5 and 6 with the blue sticker are
Defense Exhibit. The ones with the white stickers are
State's Exhibits.

So, you said State's Exhibit 23 1is a

duplicate of what in the Defense Exhibit?

A. Okay. I need to get -- this initial is KP.
Q. Okay. What's that initial?
A. That's the analyst's initial, which she's not
here. And this one, under Salazar, 11/26. (Reviewing) .
Okay.
Q. I guess what I'm trying to ask is: How do we

ensure the Judge that we followed the standard operating
procedures regarding this lab?

A. How do we ensure?
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Q. Uh-uh.
A. All the documents are really here.
Q' And can you personally testify that the

standard operating procedures were followed in this

case?
A, Yes.
Q. And that's your testimony under oath?
A, Y&ie®,
Q. Under the penalty of perjury?
A. EE,
Qi Okay. And are you as the -- tell me what your

Bullelasbiselreosrissmeagadn .
A. Analytical operations manager.
Q. Ckayr “And ==-what qualifications ds yeua Have
EFERgE o g it epmlielidastlismestdnaian
A, Oh, I have almost 25 years of experience
viRelEiTeETT  C helllaby. i detoskieelkegyelabmeaia™ T do | Harees
managerial and supervisory experience, plus I do have a
speclialized training. algheddsasmastervsidegrecin
toxicology.
So, when you do specialized --
MR. FLETCHER: Your Honor, we'll
stipulate for this hearing that the witness is an
expert.

THE COURT: Okay.
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MS. KIMBROUGH: I was Jjust trying to get
through that the witness 1is qualified to make that
determination that the standard operating procedures
were followed in this case.

Ts that what you're stipulating to?

MR. FLETCHER: Just that you don't have
to build up her qualifications or anything.

MS. KIMBROUGH: Okay.

MR. FLETCHER: I stipulate for the
purposes of this hearing that the witness is an expert.

MS. KIMBRQUGH: Let me be clear so that
I know I do not have to go further: You're stipulating
that she's qualified to testify regarding the fact that
the standard operating procedures were followed in this
gage?

THE COURT: Yes. Ms. Kimbrough, we've
already agreed that she's an expert.

MS. KIMBROUGH: Sure.

Pass the witness, Judge.

FURTHER REDIRECT EXAMINATION
BY MR. FLETCHER:
Q. Dr. Guale, I'm going to ask you the same sort
of exercise that we did before.
Can you tell me, please, on the

calibration curve dated for June 1llth, can you read to
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the Court what the calculated result was for the .05
calibrator?

THE COURT: But we've been through this
before, Mr. Fletcher.

MR. FLETCHER: This is a different
chromatogram.

THE COURT: It's a different
chromatogram?

MR. FLETCHER: TIt's a different
calibration curve.

THE COURT: For the 0572

MR. FLETCHER: For the 05.

(8] (Mr. Fletcher) Can you read out the calculated
grams per deciliter for .05 calibrator?

A. .048.

0. Okay. And can you read for the Court, the
calculated amount on the chromatogram associated with
that same calculator?

A. .047.

B And can you read for the Court, the reported
value on the calibration curve for the .10 calibrator?

A. .1,

Q. And can you read for the Court, the
corresponding chromatogram value?

A. S8
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Q. A1l right. And can you read for the Court, the
calculated result on the calibration curve for the .03
standard?

A. 298,

Q. And again, can you tell the Court what the
calculated value on the chromatogram was?

A. .297.

Q. Okay. And last one, can you tell the Court
what the reported value on the calibration curve was for
the .047

A. .402.

0. And same thing, can you read the calculated
value on the chromatogram?

A. .401.

Q. Okay. So, would you agree with me, Dr. Guale,
that on four of the calibrations used for this
calibration curve, the reported values are different
than those that came out on the chromatogram, yes or no?

A. Correct.

MR. FLETCHER: Pass the witness, Judge.
THE COURT: Anything further,

Ms. Kimbrough?
MS. KIMBROUGH: Nothing further, Judge.
THE COURT: I have a guestion, Doctor.

Dr. Guale, how closely do the
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Further Redirect Examination by Mr. Fletcher

calculations have to match before you can rely on the
results -- the testimony that Mr. Fletcher has elicited,
is that enough of a difference to make a difference in
the outcome of the sample?

a. No.

Sometimes, the numbers would get
truncated and they show up in there.

THE COURT: Okay. Thank you.

Anything further for this witness from
either side?

MR. FLETCHER: Just one question.

THE COURT: Okay.

FURTHER REDIRECT EXAMINATION

BY MR. FLETCHER:

Q. Dr. Guale, would you agree with me that the
results that are reported on the chromatograms for both
calibration curves, there are at least ten different
values than what are reported in the chromatograms?

A. They are not ten different values.

Q. Okay. There were six, excuse me, five on the
first one and four on the second one, correct?

4. Correct.

(O Okay. So, we have nine reported values on the
calibration curve that are different from what the

chromatogram say, right?
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A. Correct. And these are two different runs.

Q. Right. One is the initial and one is the
confirmatory one.

A. One 1is the initial and the other one is the
confirmatory one.

Q. But your SOP's call for running a calibration
curve on either one, correct, before you start, right?

AL Yeah.

Q. Okay. And you don't have any chromatograms
with you that show the reported values on the

calibration curve for either one, right?

A. You mean with me?

0. Yeah.

A. For the case or for the --

@ For the calibration curve, you do not have with
you chromatograms reflecting the report -- the values

issued on the report, right?

A. Yeah. These are right here. Right now, we
have them.

Q. But we just went through that there's nine

different ones that you don't have chromatograms for?

A, They're not different.

Qs They're different than what was reported.

A. Just that the -- that's in the same
chromatogram. You have it here. They're the numbers.
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The third digit is -- the third decimal digit is
different.
Q Right. And it's your lab's SOP to report to

three digits, right?
A Correct.
Q. Okay.

MR. FLETCHER: Pass the witness, your
Honor.

MS. KIMBROUGH: Nothing further, Judge.

THE COURT: Okay. You can step down,
Dr. Guale.

I'm going to deny the Defendant's motion
to the suppress on the basis that I believe that the
problems brought up in the motions go to the weight, not
the admissibility of the evidence.

Bring the jury back.
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THE CQURT: Does anybody have anything
we need to take up with the Court before we bring the
jury back in.

MR. FLETCHER: Just that -- I forgot to
mention this earlier -- during my motion to suppress for
the blood, I intended to make the argument that the
State haven't met their burden under Kelly v. State,
specifically the third prong, based on the witnesses
testimony; and I forgot to make that argument after you
had made your rulings. I just wanted to get that on the
record that that's what I intended to argue.

THE COURT: I'm glad you brought that
up. Let's address that.

Because we had had the jury for quite a
bit of time at the time, I didn't really give chances to
argue that.

So, 1f you would like to say a few words
about that motion at this time -- so, you're saying that
they didn't meet their burden under Kelly?

MR. FLETCHER: Right.

The argument is, Judge, that the State
is required to show by a clear and convincing evidence
to the Court as the gate keeper under Kelly v. State for
the proponent of any scientific evidence, and the State

bears the burden of introducing the contested evidence;
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specifically, the blood in this case.

And the argument would be from the
Defense is that the State's expert witness testified
that the -- that it's very important to do a calibration
curve before you do any sort of blood analysis and you
have to follow the standard operating procedures.

And if you don't, if you don't have a
proper calibration, then the result can't be sponsored
because we don't know if the machine was accurate or
not. And in this specific case -- and I don't know how
this happened, I'm not guessing one way or the other,
but the fact is that the calibration curve, in my
opinion, has some major issues with its -- specifically
that the levels reported on the curve itself do not
coincide with what was actually produced in the data, in
the chromatograms.

And we would argue that the State can't
meet their burden under the third prong of Kelly because
the calibration curve is inaccurate. What's reported
was not what was actually conducted. And therefore, if
the calibration curve is inaccurate, then the result
itself is inaccurate; and therefore, the State can't
meet their burden under Kelly.

THE COURT: Thank you.

Do you have any response?
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MS. KIMBROUGH: Just to point out that
Dr. Guale testified actually in response to a gquestion
by the Court that the variation between those numbers
did not mean that the calibration was done incorrectly.

They were, at the most, you know, two
thousands of a point different and she testified that
she stood behind the reliability and accuracy of the
lab. She's a duly qualified expert, as was stipulated
to by counsel, and she also testified regarding the
reliability of the lab itself as well as the underlying
methodology under 702.

THE COURT: Okay.

So, your objections and your arguments
now are noted for the record; and the motion is denied.

(Proceedings Concluded)
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THE COURT: Raise your right hand.

(Witness sworn)

THE COURT: Great. Come on up here,.
We're going on the record, outside the presence of

the jury, in the State of Texas versus Daniel Bryant

recke, on a Gatekeeper Hearing with regard to
certain testimony of this witness that's being
propoesed by the State.

Ms. Williams, please proceed with
regard te this scope. Thank you.

MS., WILLIAMS: Yes, Your Honor.

FESSESSEWORK GUALE,

having been first duly sworn, testified as follows:
DIRECT EXAMINATION

BY MS. WILLIAMS:

a. Could you please introduce yourself?

Al My name is Fessessework Guale.

Q. And what is your occupation?

AL I'm a forensic toxicologist.

0. What are some of your responsibilities in

that position?

AL I work for the Harris County Institute of
Forensic Sciences. I am the Analytical Operations
Manager of the toxicolegy section. I manage the

day-to-day activities of the lab; I supervise the

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter

10

L

12

14

16

17

18

20

21

22

23

24

25

g

Fessessework Guale - January 27, 2016
Direct Examination by Ms. Williams

employees. I make sure the cases that we received
took the regular testing dictated by the SOPs, and I
make sure all the work is done, and the case is

signed out.

Q. Okay. And how long have you been so
employed?

A. Nine years.

Q. And so, what type of background do you
have -- scratch that.

What type of educational background do
you have?

A. I have a degree of the Doctorate of
Veterinary Medicine, and I alsc have a Master's
Degree in Toxicology. And I'm double-board
certified, one, by the American Board of Veterinary
Toxicology; and another cone by the American Board of
Forensic Toxicology.

a. And in your current position, have you had
an opportunity to participate in any studies or to
publish any of your own work?

Al Yes, I have published.

Q. And would you mind describing some of those
publications, and what they were regarding?

A, The latest -- the previous one, it will

be -- T have a couple of publications on Method

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter




9

Fessessework Guale - January 27, 2016
Direct Examination by Ms. Williams

analytical methods, how to do

g. And then latest published method that I

have is Screening Method for Designer Drugs Using
State-of-the-Art Instruments such as TOF.

0. Okay. And so, let's discuss a little bit
about blood analysis. What role dc you play in
regards to blood analysis, in terms of the alceheol -
I'm sorry, the ethancl concentration?

A. We do have a lot of internal trainings and
external trainings about, you know, alcohol analysis;
what are the commonly, you know, state of the art
methods that we employ in our laboratory.

We use gas chromatography, which is
the latest or the standard for alcohol. And we
implement the latest method. And we do have a high
standard of gquality because we're accredited by two
accreditation boards, that we're required to perform
certain standards, which is the highest standard, and
we implement those.

And we do train ocur analysts very
well, and they are competent in performing the job.
They do have an excellent proficiency to do; internal
proficiency to do, and they are very competent
individuals. And we stand by our work, with the

high-quality work.
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0.

Okay. And so you mentioned the individuals

who do the actual analysis, as far as -- s0 you have

your analyst do the analysis, what role do you play

in regards to that?

A.

Mostly in the training, I write the SOPs,

The Standard Operation Procedures, and train

analysts.

[
through

receive

Okay. And so, throughout your training and
some of your research and experience, did you

any training or education regarding the

impact of alcohol on the body?

A

0.

Yes.

And what kind of training and education

have you received on that subject?

A. When you do -- when I was in veterinarian
college, we do have a course, a toxicology course.
And that course -- in that course, you learn about

the effects of drugs, chemicals, everything,

including air and the water. And when you do a

focusing on the

Toxicology, you'r

every drug and alcochol and inteoxicants in

the environment, and every intoxicant which on the
face of the earth. So, one of them is alcohol, which
is chemical on earth. e

learned

-- or we learned deeply about the effects of
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alecohol, then, when I was doing my master's. -And,
actually, on the workforce, that's practically
applying what I learned there.

0. Okay. And so, in your experience is
there -- we understand that when vecu're analyzing the
blood for ethanol, that analysis is done from the
time of the blood draw. Is there any way to
determine what that individual's ethanol level or
blood-alcohol concentration may have been at the time

that they were driving?

A. Yes.

Q. And what is that called, or how do you do
that?

A. It's called "extrapolation." So, the first

thing that you need is all their information. The
first thing in your alcochol analysis -- or you have
to know what level of alcohol is in that person's
blood at a certain time. And then, for that, you
need the demographic information of that person; that
includes weight, height, the gender -- male or
female. And then, whether they ate or not ate that
day, all those informations are vital, And you just
plug that into a formula, which has been established
since long time ago.

Alcohol has been studied for more than
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a hundred years. There's a formula derived -- a
published extrapolation formula, you plug that
information in that formula, and then the formula
will tell you -- or calculate it for you, at what
time and what level the alcohcl weoculd be in the
person's system.

Q. And so, you menticned some of these
publications, and vou described that there's a
formula. Can you explain to us a little bit more

akout that formula and, kind of, how it works in

determining -- you gave it to us, you know, broad,
but just -- can you describe the formula a little bit
more?

A. The original formula -- all the other, you

know, little formats are done; it's called "The
Widmark Fermula." And that's, actually, it's a
pharmacokinetic study. The way they study it is,
they will give a person a certain amount of alcohol,
and then they will monitor how much would be in the
system by taking the blood at the certain period of
time, and then make a calculation. You know, how
much is absorbed, and how much is eliminated at what
rate. So, that formula is derived from experimental
studies so that we can use it now.

Because as any medication or as any
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food or beverage that you are taking in, the body is
going to absorb it, like, alcchol is going to be
absorbed. The body will be absorbing it, and it will
be distributed all over your body through the bloed.
And then, once it's distributed through the body, and
then, it goes through metabolism, that means it
changes by the liver. The liver has got enzymes to
break the drug down. And then, it will eliminated at

a certain rate by, you know, urine and breath and

other sources of elimination.
So, all these are a hundred year's
worth of experiments to derive that formula. And so,

you just plug in the weight and all the demographic

data and the times, and it will calculate it for you.
0. Okay. And sc within your agency, once you

receive that information, you mentioned you plug it

into something?

A. Yes.
0. And what is that program called?
A. There's a software called "BAC-Tracker

Software," where all these intricate formulas are put
together so that the user can just put that
information in. It's a very simple arithmetic.

Like, it's just like using a calculator. You know,

the formulas are plugged into the calculatcr, and the
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software has got those formulas plugged in in there,
and the software just calculates it out for you. But
you have to put the information that needs to be put
in. S5¢, that's a software that we use instead of
using a manual calculation and taking a lot of time.
The software just calculates it for you; so, we call
it BAC-Tracker.

0. Ckay. And so let me give you a
hypothetical --

A. Okay.

Q. -- 50 we can test this. And I believe you

menticned you needed some variables?

A. Yes.

Q. And amongst those variables, do you need
weight?

A, Weight, height, gender, what time the

person start drinking, and what time the person
stopped drinking. What time was the blood draw,
whether the person was eating or no eating, when you
know, drinking, and what time of the incident.

Q. Okay. So, let me give you a hypothetical
now. I have a male about, maybe, around age 30, 180
pounds, six feet. The time of the blood draw was at
2:36 a.m. The time of the stop was at 1:41 a.m. The

breath results -- sorry, the time of the first drink
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was 6:00 p.m.; the time of the last drink was 12:00
a.m. and the blood-alcohol concentration was a .136.
Given that informaticn, would you be able to make an
educated determining of what the extrapolation could
be?

AL Yes. Can I have my copy?

MS. WILLIAMS: Your Honor, may I
approach the witness?

THE COURT: Yes.

0. (BY MS5. WILLIAMS) All right. Sc I have
here what's been marked for demonstrative purpcses as
State's Exhibit No. 5.

THE COURT: Excuse me, you already
have a State's Exhibit Neo. 5 in evidence. And so,
why don't we give it a different number, if you'd
like, an "A," a letter, so that we know to
distinguish it.

A. So, based on the information that you --

MS. WTLLTAMS: Okay. So, it's going
to State's Exhibit A?

THE COURT: Yes.

Q. (BY MS. WILLIAMS) S50, you have in front of
you State's Exhibit A marked for demonstrative
purposes. Do you believe this would aid the Court in

understanding what you're about to explain?
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A. Yes.
(o Okay.

MS. WILLIAMS: Your Honor, at this
time, I would like to move that State's Exhibit A be
introduced into evidence for the purposes of this
hearing.

THE COURT: All right. So, are you
going to show it on the overhead or what?

MS. WILLIAMS: Yes, Your Hcnor, I'll
show it on the overhead.

THE COURT: Okay. 1Is there any
objection for purposes of this hearing?

MR. FLOOD: Well, I'd object because
it's based on information -- two objections. One,
it's based on information that's not presented in
evidence. Specifically, the height and the weight of
the individual, which are factors that the witness
said she needed to make this calculation.

And two, that when asked if she could
make this calculation, she needed to lecok at the
computer program printout in order to do so. And, I
think, the purpose of this hearing is to guestion the
witness' perscnal knowledge and ability to be able to
do it and explain it to the Court and not rely on a

computer-generated printout. But my main objection
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is assuming hypothetical facts that were not
in evidence.

THE COURT: And to that objection your

MS. WILLIAMS: Your Honor --

THE COURT: 1 didn't recall that
testimony either.

MS. WILLIAMS: Your Honor, we were
using this solely as a hypothetical to explain the
science behind the retrograde extrapolation. And so,
right now, it's sclely a hypothetical.

THE COURT: Okay. Let me ask this:

If we don't have that in evidence -- and I'm guessing
the analyst and this witness don't know the defendant
to be able to give that information, how is this
relevant in our trial?

MS, WILLTAMS: Your Honor, the
officer, is currently on recall. And so, we would
need to recall the officer to have that testimony
entered on the record.

THE COURT: The officer's here?

MS. WILLIAMS: I can get him here.

THE COURT: Well, considering we're
supposed to be starting with the actual trial in

front of the jury right now unless he's here when the
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jury comes out, it's not going to work out so well

for you.

For purposes of this hearing, just to

try to move forward, I'll allow this cxhibit. But I

can promise you, that if you're not able to prove up

the Mata factors, then, it's not coming in.

MS. WILLIAMS: Yes, Your Honor.

THE COURT: All right. Proceed,
please,

MS. WILLIAMS: Your Honor, I have an
additiconal copy of that report, would you like me to

publish the actual State's Exhibit A or use a

duplicate?

witness?

THE COURT: Yes, I would.

MS. WILLIAMS: May I approach the

THE COURT: It deesn't matter, either

one. Just -- let's go.

0.

MS. WILLIAMS: Okay.

(BY MS. WILLIAMS) All right. Dr. Guale,

can you please -- you mentioned that you entered it

into a program called "BAC-Tracker"?

A.
0.

potential

Yes.
And that offers you an analysis of what the

breath -- blood-alcohol concentration could
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have been at the time of driving?

A, Yes.

o. Can you please point to -- using the
exhibit -- point to where that is on the exhibit?

A. It's right here (indicating). BAC at grams

per deciliter at the time of interest, which is 1:41.
The BAC would have been .152 with a range being 0.012
of uncertainty.

Q. Okay. And --

THE COURT: What is the last part?

THE WITNESS: This is a range
plus/minus the ,152. So, to give with that
certainty, it could be plus 152, 0.012, or minus
0.012, Seo, it's giving you a range. It's not a
single point. It's giving a range plus/minus .012,

Q. (BY MS. WILLIAMS) Okay. And so -- now that
we're able to look at this document, you mentioned
certain formulas were mentioned to make this
determination. As far as this analysis, what
formulas were used?

A. For this one, I used all the formulas,
that's the standard way of doing it. To give the
defendant the benefit of the doubt, you use all
formulas, and that would increase the uncertainty.

That way, the range will be bigger. So, I used all
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these, six formulas,

And the difference is really, really
very small. But, you know, when this comes to the
numbers, it may be significant. So, I used all these
formulas, and the software uses the uncertainty with
each formula and gives you the range.

Q. And you mentioned that you used all the

formulas?

A, Yes.
Q. And what does that mean in terms of how
this number came be -- does it mean that each formula

is different, or is there a certain constant that's
different amongst the formulas?

A. Yes. The constant amongst the formulas is
probably the first -- the Widmark would use only the
weight, but the other would consider, you know, the
sex. And the other one would consider the body mass
index, which is different from using a weight. The
other one will put the body mass index, and the
differences are listed here, actually. If you look
at them, right here (indicating) are the differences.

So, in the Widmark, the volume of
distribution is .68; the Watson is .67; the Forrest
.72; the Seidl is .77; the Ulrich is .74, these are

the differences. And Posey-Moz one, is the latest
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one where it becomes ,718.

So, if vou look at this, the
difference is very very small, but when you increase
the variables, your uncertainty becomes larger. That
means you get a very large range, which gives, you
know, the benefit of the doubt larger, not smaller.
If I use only one, the uncertainty would be narrower.

S50, this is to give the benefit of the doubt for the

defendant. Use six formulas; have a larger range,
and see where the extrapolation comes in.
0 Okay. And so, the formula that the

BAC-Tracker uses uses all those formulas?

A. Yes,
Q. Why does this program use all of these
formulas instead of choosing one or the other?

A. The same reason I exactly say, because to
increase all the variables. Like, everybody is
different: the weight is different; the body mass

index, because of the proportion between fat and

water in your body that comes, you know, the six

differenc And all the other variables are

included in here; so, there's no variable untouched.
That's why, you know, it's better to use all of
them -- to include all of the variables.

THE COURT: Excuse me. I have a
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question. I'm just going to jump in.

How can you use the one that requires
the BMI, since we don't have that?

THE WITNESS: 1It's from the weight.

THE COURT: It guestimates it from --

THE WITNESS: From the weight, yes.
That formula has got a factor to give a range of BMI
for that weight. So, that's cne of the formulas that
included in there.

THE COURT: So, even though others
include the height and weight, that one then makes a
guesstimate from those?

THE WITNESS: From the formula,

THE COURT: And which one is that?

THE WITNESS: I think it was Seidl
that would have the BMI measurement. I have the
scientific published paper that I just give to
counsel,

THE COURT: Okay. If we gave you a
calculator, would you be able to do one of those
equations with the information you're given without
using BAC-Tracker?

THE WITNESS: I could only assume
elimination. I could plug in this number and

calculate to backtrack the number.
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=X

THE COURT: No, not using this,

THE WITNESS: Yeah, I can do manual
calculation using this formula.

MR. FLOOD: Judge, just to clarify, we
had a conversation in the back. Her calculations --
and correct me if I'm wrong -- are based on
Mr. Imrecke already being in the elimination phase.
And one of the other variables is very important is
the time of eating and what was eaten. The testimony
was only: he had lots of chips and some sandwiches.
So, even if the officer's brought back, they're not
going to be able to fill in that factor. And she's
included a 27-minute time of absorption.

THE COURT: 1Is this an objection or

MR. FLOOD: I just -- I have this --

THE COURT: You will get to cross.

MR. FLOOD: It's a question, though,
that she told me she can use the formula assuming
elimination; but cannot calculate it without
BAC-Tracker if he was still in the absorption phase.
And that's why -- it just helps save time because she
-~ 80 I mean, I gquess, I'll just stick with cross.

THE COURT: I am curious, because,; at
one point, I wrote down that it was important -- and

I remembered this anyway -- to know what they ate and

when; is that correct?

THE WITNESS: Yes, you can plug in
this.

THE COURT: What if we don't know?

THE WITNESS: You take an average. If
you don't know, you take an average.

THE COURT: An average of what?

THE WITNESS: There are absorption
constants that are plugged into the formula.

THE COURT: So, we're supposed to
assume something so we can get a range.

THE WITNESS: Yes, Like for
instance --

THE COURT: Excuse me. Which is
exactly what Mata says you can't do, isn't it?

MR. FLOOD: That is correct, Judge.
Can I just read you that one section?

THE COURT: No, I remember it.

I'm asking them.

MR. FLOOD: That's correct, Judge.

THE COURT: 1It sounds like your
witness is doing, precisely, what Mata told us that
we cannot do. And that's, guesstimate an average.

Have y'all read that recently? maybe?

Mata?

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter

Ramona St. Julian Sonnier, CSR
Certified Shorthand Reporter




21

22

23

25

n

25

i

Fessessework Guale - January 27, 2016
Direct Examination by Ms. Williams

MR. SAWTELLE: 1I've read it.

THE COURT: Recently?

MS. WILLIAMS: Your Honor, with regard
to the constant, right, whether the slow or fast
absorption rate -- you're asking us whether she can
guesstimate that average; is that what the question

was?

guesstimations. I want a scientific calculation

b

sed on factors that our higher courts have told us
are required before we're allowed to do this. And my
recollection is that the whole issue in this -- am I
remembering that the analyst was named McDougall or
something

MR. FLOOD: That's correct.

THE COURT: Yeah, that's it. - and

he test to, Well, depending on these things that
don't know, it could be anywhere from this to this.
And they said you can't do that under our law. And
they would not allow it. And they set out the
factors that are required.
And that's why I'm asking y'all if
you've read Mata, recently, before this hearing?

MS. WILLIAMS: No, Your Honor, I

didn't. But T was asking in regards to the constant.
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THE COURT: 1 got that. And, yet, I'm

stuck on my issue here. And this is what y'all are
going to have to answer to get past this hearing.
I'm trying to help you out by pecinting to where I'm
having a difficulty,. So, I'm going to take a couple
minutes of recess and ask you to read Mata. You can
borrow this one, and I'll look at my copy.

Do y'all want to read this? I'm

offering it to you.

MR. SAWTELLE: We have it.

THE COURT: Perfect.

MR. FLOOD: May I say one short thing
with respect to Mata?

THE COQURT: 1If you must.

We're on the record, folks.

MR. FLOOD: There's an interesting
piece of language in there talking about averages and
absorption rates. And it says absorption and
burn-off rates are highly variable in each
individual. The, generally, accepted burn-off rate
is about one beer per hour -- agd it guotes, "average
man." And Mata states, "However, the 'average man,'
like, the average family with 2.4 children
doesn't" --

THE COURT: Are you pointing out "one
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little thing," or giving an argument? Because it
sounds, suspiciously, like an argument. So, I'm to
ask you to heold onto that.

MR. FLOOD: Okay.

THE COURT: And I don't want

conversation in this courtroom right now. I want

them reading this case so they can answer my
question.

MR. FLOOD: Yes, ma'am.

(Brief pause)

THE COURT: Have you had a sufficient
opportunity of time to read this now?

MS. WILLTAMS: Yes, Your Honor. And
before 1 discuss it -- quickly clarifying your
concern so I can make sure that T understood it.
Your cencern was: Regarding the Mata facts, and
whether or not the expert should be allowed to make
estimations as to those factors?

THE COURT: Correct.

MS., WILLTAMS: I understand.

In regards to the weight and height,
right now we wouldn't be able to give that in terms
of trial unless the deputies were given the
opportunity to come back. In terms of this hearing,

in the hopes that they will get time to get back —-
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THE COURT: Why don't you ask the
expert about those Mata factors, and whether she
agrees if they're important.

MS. WILLIAMS: Yes, Your Honor.

o (BY MS. WILLIAMS) Let's discuss some of the
factors and variables that are necessary to make a
determination of whether you can extrapolation.

Let's discuss the length of time and the time of the

offense, is that something you find important?

A. Yes,
0. Okay. And why?
A. The incident time and the time of the blood

draw, we're talking about?

Q. Yes, ma'am.
A, So that is what's -- both are important for
the calculation to woerk. Because you have a certain

amount of alcohel at a certain amount of time, that's
what the software uses to back extrapolate to the
incident time, using also the first drink and the
last drink; and it just makes a curve of those values
and to see where that would be, whether that person
was absorbing, would be absorbing, or eliminating.
So, it will calculate that. So, it's very important
for those points to be made. Otherwise, it will not

work .
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a. Okay. As far as this extrapolation, were

you given that information?

A. Yes.
B And let's discuss some other individual
characteristiecs. 1Is it important to know the

subject's weight?

A.

Q. And why?

A. Because the formula uses the weight in the
distribution factor to see how the dose will be

distributed at a given time. So, you have to have
the weight plugged there, without the weight
information the formula would not work.

. Without the weight information, why
wouldn't the formula work?

A. Because of -- depending on -- alcohol
distributes throughout your body depending on your
weight and the amount water and the fat quality. A
person who is drinking one drink and is a very small
person, the alcohol is going to be distributed in a
very small area. S50, the concentration would be
higher as compared to the person whe drink one drink
and then the alcohol is distributed all over that
area, and the concentration would be small.

So, it would not be fair to assume a
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small person and a large person would have the same
concentration at the given time. S0, the formula has
to have that weight to determine at one time, that
the alcchel concentration would be, that depends on
the weight.

Q. Okay. And what about how much somebody has
eaten, 1is that considered an important facter?

A. It is an important factor, in a sense. I
you eat foed, and it is actually absorbed -- and it
is the type of food that you eat, can slow the
absorption. Like, it's not the same as drinking
alcohol on an empty stomach.

Like, if you eat steak, for instance,
it's very proteinous. It's very areawide; it sits
there in your stomach. So, the alcohol with that
steak is not going to be moving into the intestines,
as fast as the empty stomach with only the alcohol,
that moves faster into the intestines.

So, thatus what the difference is.
Because it has to compete for absorption, you know,
site., That's why it's a smaller moving -- or
emptying. Your bowel empties that slowly, because it
has to digest that meat; and at the same time, the
alcohol is still in there. So, that's why it slows

the absorption. So, at a given time, if a person
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drinks a drink, one drink, without food it will go,
probably, 30 minutes.

Within 30 minutes, that alcohol would
be absorbed. But if a person just had steak before
he drinks, it may take an hour or an hour and a half
for that alcohel to be absorbed into the system. So,
it's very impertant to have that fact.

THE COURT: Let me ask a question:

So, if you don't know when someone ate food and what
they ate at that time, it affects your ability to
accurately extrapolate?

THE WITNESS: TIf you know exactly, the
software allows you to put that information. If you
know exactly what time, you can put that information.

THE COURT: No, that's what I'm
telling you: If you don't know those things.

THE WITNESS: If you don't know the
time or the steak, then, you just have to use the
average,

Q. (BY MS. WILLIAMS) And by average, you're
referring to the constant we see at the bottom?

A. Yes.

g. That slow absorption rate and that fast
absorption rate?

A. Yes. This is the slow absorption rate.
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This is the factor that the computer will use. And
fast absorption rate, this will be at 6.5. But this
is -- you can put one, up to eight in here
(indicating) for -- if you have some information, and
you know for sure the person ate a steak before the
alcohol -- or while he's drinking, you can put cne
here (indicating) and one here (indicating), and
calculate the whole thing with a slow absorption.

And -- or you can choose, depending on the
information you have.

Q. Okay. And so teo clarify, that means you do
need to know that they ate?

A. Yes.

Q. But do you need to know, necessarily, need
to know the exact time to use your calculation?

A, Not really. It's during the course of, you
know, your drink you can either have it at the
beginning or at the middle. It will not have that
much of a significance, as long as they're eating,
you know, the absorption is going tc be slow.

0. Okay. Can you just briefly explain why not
knowing the time isn't that significant in terms of
making that determinatien?

A. Because you may have, like, for instance,

you drink -- you go out to the bar, and you start
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drinking a couple of drinks, and then you start
eating; you may have absorbed that much faster on an
empty stomach. And then, you eat, and then you start
drinking; and then, it's going to be slower. It will
not have that much of a really, really a significant
effect on the total, when you loock at it, in general,
the course of the time. Feor that particular time,
ves, but when we're looking at the general area under
the curve, it doesn't have that much of a
significance. But if you know and you calculate it
with slow absorption, you know you're giving the
benefit of the doubt to the defendant.

Q. Okay. And in this particular case, were
you given facts concerning whether the hypothetical

individual had eaten or not?

A. Had eaten?

Q. Yes.

A. Yes,

Q. And so, let's discuss the importance of

knowing the first drink. 1Is that something that's

considered important in regards to extrapolation?

A Yes.

a1 And what about knowing when the last drink
was?

A. Yes, both are important. Because you can
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constract this curve; that makes it more accurate.
Yes, you can dec extrapoclation without that
information, but it would be less accurate.

[0 Okay.

A. But we have here, the start time and the
stop time and every information, so that would make
it accurate.

Q. And how would that time interval make it
more accurate?

A. Because from the total time -- because you
have the end time here, what the concentration is,
and the software can calculate how many drinks that
that person should have drank to get to that level.
This is the established fact through
pharmacokinetics.

S0, once it calculates, it will give
you each time. If you look at this first, through
all numbers, the time in 24 hours, it will give you
at 18:00 there was zero alcohol; 18:20 there was .13
alcohol. It gives you all the numbers at each hour,
and then you can tell, you know, at what time.

THE COURT: Can I look at your copy?

THE WITNESS: Yes.

THE COURT: Thank you.

Al So, this is why it's important; it makes it
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more accurate,

3y (BY MS5. WILLIAMS) Okay. And so -- and
correct me if I'm wrong. Through the different
formulae that's listed at the top, is it the same
eguation -- and we're trying to determine the
constant that gets applied into that equation; is
that a correct understanding?

A. Yes, it's the same formula. The difference
is listed here on the volume of distribution. It's
the same formula; the velume of distribution is going
to be different for each,. And then, all of them
would have -- because the volume of distribution is
different, all of them would have a different -- at a
given time, the concentration may be a little
different, a little bit, between all these six
formulas by each time. 8o -- but it's the same known
Widmark original formula that all these six formulas
are built into.

Q. And to address the types of drinks or
how -- is it important for extrapolation to kneow how

many drinks this individual may have had?

A, Yes, it will calculate it. S0, yes, it is.
Q. Okay. And why is that?
A. Because it's -- the formula is actually

established based on what a standard drink is. One
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standard d

one beer i

5 percent alcohol. Or one glass of wine, which is 5

rink is .6-ounce of pure alcohel. That is,

s considered one standard drink, which is

i

ounces of wine is considered one standard drink.

And, you k

liguor, is

alccochol --
it finds i
will back

would have

now, one and a half shot, which is hard
considered one standard drink.

So, however, the concentration of
how much of the concentration of alcchol
n your system, it came from there. So, 1t
calculate it. How many drinks that person

had, or how much of the total grams of

alcohol that person would have had to get to this

level of alcohol at this time is derived from this

formula.
Q.

you need i

you didn't

estimation
A.

Q0.

S50, have we -- are there any variables that

n this hypothetical for extrapolation that
receive in order to make an accurate

2

I have everything from this case.

Okay. So, you have all the necessary

information to make an educated --

A,
Q.
would this

community?

Yes,

Okay. And so, based on that, this is -—-

estimation be accepted in the scientific
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Al These are all peer reviewed and published
formulas. And -- everything here is published, and
peer reviewed, so that means that's accepted by the
scientific community.

MS. WILLIAMS: State passes the
witness, Your Honor.

THE COURT: Mr. Flood, you may Cross.
Try to remember that the jury has been waiting for 35
minutes again.

MR. FLOOD: Okay.

CROSS-EXAMINATION

Q0. So, you need to know —— I noticed on your

chart that you presented, you estimated a 27-minute

A, Yeah. Based on the area under the curve,

you have to it -- after the incident, it was

additional 27 minutes that the person was absorbing.

0. Right. So, it's common knowledge, and you

can still be absorbing,

minutes, up to two hours and
even beyvond two hours, right?

A. If you stopped drinking at that incident
time. Like, if he just stopped drinking at the

incident time which 1:41, right? The incident time
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is 1:41, where we go back and extrapolate to; and
then you can give it two hours just for absorption,
after that,.

Qs Right. So, the time of the last drink that
you used here was 12:00 o'clock?

A. Yes, that's what is given to me.

Qs And then, you said that he would have
stopped absorbing at 12:277?

Al Yes.

Q. That's what this is, military time, right
here (indicating)?

A. Yes.

0. Okay. So, you're only allowing 27 minutes

for him to absorb, correct?

A. I didn't --

Q. The program did.

A. -- the computer allowed it to go that way.
Because depending on how much drinking -- he
started -- based on the start time, like, he started

at 6:00 o'clock, right, 6:00 p.m.? And then, he
stopped at 12:00. So, what -- when the computer
plugs in, and then, the concentration of the blood,
you know, the blood value, it would calculate how
many drinks that would be. And it gives it the same

rate for all those hours. That means the person
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should have been absorbing for about 27 minutes for
all the drinks that he was drinking. That's why it
was going only 27 minutes, based on the area under
the curve.

Q. S0, you're making a lot of assumption to
plug this number into this computer program, right?

A. This is partly the facts that I'm given. I
just put it in there, it just plugged it into the

formula, and the formula gives that out.

Q. Like, you need to have the weight you put
in?

A, Yeah,

Q. And you didn't do this calculation on your

on, you put it into this BAC-Tracker?

A. Yes.

[2F And you let it calculate it?

A, Yes,

0. And you put in the height that was given to

you by the State?

A. Yes.

0. Time of last drink?

A. Yes.

Q. And so you're -- and you're assuming that
there was, like an even, perfectly

spread-out-drinking pattern over the six hours of the
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time period the State gave you, right?

A. Yes.

fe 8 But you don't kneow that, perscnally, to be
true, right?

Al No.

Q. Do you know the alcohol concentration of
the beverages?

A. No.

Q. And that's an important factor, that from
all the peer-reviewed literature, that's something to
take into consideration when doing extrapolation,
right?

A, No, what you need to know is what's in the

system. How much alcohol was in that person's

system.
Q. Right.
A It doesn't matter how many drinks. Tt will

calculate it automatically for vyou. But what you
need to know is how much it was at cone time, and when
does that person start drinking, and it would
automatically draw it to you.

Q. Exactly. So, if there's a drink with
higher alcohol -- you said you need to know how much
alcohol is their system?

A, We know how much alcohol is in his system,
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that's what the starting point is, we know that.
Q- Okay. Well, the information you were given

was three drinks over six hours?

The number of drinks really, really doesn't
matter.

Q. QOkay. It doesn't when you're trying to
figure out the drinking pattern to do extrapolation,

right? I1f a person drank more towards the end, that

would affect their absorption rate, correct?
Al Correct .
g. Okay. And you don't know that factor,

you're assuming an average absorption rate, right?

A. Yes.
Q. Okay. &And even though a person can be
absorbing for up to two hours here -- so, you can do

an extrapolation, provided the person is in the

elimination phase, correct?

A, Yes.

Q. Okay. Here vyou don't know abcut what he
ate,

i. No.

Qs Okay. So, with 27 minutes allowed for

absorption, that's assuming he was drinking on an
empty stomach, did you facter that in?

Al What -- the factor that I use is average.
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0.
the bo
A.

0.

Q.
like,
A.
the fi
be the
Q.
A.
Q.
absorp
A.
averag
0.
yes-or

faster

0.

0.

Okavy. So here's the averages down here at
ttom.

Yes.

This is different absorption rates?

Yes.

Right?

Yes.

Slow would be a 2.5 and this isn't,

hours or anything, right?

No, it's the half-life -- would come with
rst order of absorpticn. The half life would
alcohol absorption.

This one (indicating) would be 6.5, right?

Yes:

Okay. But you don't know what his
tion rate was, correct?

No, just -- the computer assumes the
e.
Okay. I'm going to try to ask just
-no questions, so I can conclude the hearing
THE COURT: Thank vou,
(BY MR. FLOOD) if that's okay with you?
Sure.

Did you know what his absorption rate was
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to plug into the computer program?

A. No.

Q. All right. So, you used an average
absorption rate, correct?

A. Yes.

0. Ckay. If you used a slow absorption rate,

then this number would be different, correct?

A. Could be, yeah,.
Q. And it could be up to two hours, correct?
A. It's my experience that two hours -- I

haven't seen, even with the slowest absorption, the
I saw is one and a half hours.
Q. Okay. You've given me peer-review
You have Garrote [phonetic] here, which I
know you're familiar with.

A. Yes,

Q. It's a treatise on -- do you want me to
show you all the literature that talks about how a

person can be absorbing for two hours or more?

A. No, no, no, I know about that.

0. Se you're —-—

A. I know the literature says that, but
this -

0. I'm not asking what you have seen., I'm

asking what the scientific community agrees to.
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A. Correct. You're correct.

0. A person can be absorbing for up to two
hours or more, right?

A. Yes.

a. And that depends on certain variables that
you don't know in this situation, right?

AL Yes, correct.

Q. But in this case, if he was absorbing for
two hours, then this number right here (indicating)
would be different, correct?

A, The peak time, yeah, would be different,

0. If you used midnight as the time of the
last drink, then this would be 2:00 o'clock?

A, 2:00 o'clock, ves.

Q. Okay. And the time of interest, which you
say right here (indicating) is 1:41°?

a. Yes.

Q. Sc, he would still be absorbing. If you
knew those variables, instead of guessing an average,
if you knew that, this -- he could still be in the
absorption phase at the interest time, right?

A. Could be.

Q. And so -- but you had to put in variables

into that program that are assumptions, correct?
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A. Correct.

Q. Correct. Now, I don't know if you read
that Mata case, but I know you're familiar with the
variables needed to do a proper extrapolation,
correct?

A. The one that I just used.

Q. Okay. Are you also familiar with the
strong warnings and cautions abeout trying to predict
a BAC when the person is still in the absorption
phase? Do you know the difficulties associated with
that?

A. Yeah, it could be variable, we know that.
It could be variable,

Q. In fact, all of the peer-review literature

puts extrer caution on even attempting to

extrapolate, when a person is in the absorption

phase, right?

A. Yes, it could be variable,. I agree.

Q. S0, you said to me, that you can calculate
the Widmark formula if you know the person is already

eliminating, right?

. Yes.

=

Q. Okay. And that's based on this 27-minute
absorption phase?

A. Yes.
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Q. Which is even lower than 30 minutes, which
is commonly referred to as the fastest a person could
absorb, right?

A, Fastest is 15 minutes, actually.

0. And that's based on some average between
those two numbers here (indicating) that we're just

guessing at, right?

A, Yes,
Q. So, the perscon -- if Mr. Imrecke was, in
fact, still in the absorption phase -- going up

you can't calculate that, can you, manually? You
would have to use that BAC-Tracker to calculate that,
right?

A. I would say because it has the logarithms
of this number and that number at specific times, so
it would be really long for me to calculate that,
where you have a calculator right there.

Q. And I asked you about this. You would have
to use this BAC calculator to figure that for you,
right?

A. If T know the person is absorbing, vyes, I
will let the BAC-Tracker calculate it for me, instead
of me trying to calculate it.

0. And generally, it's not common practice for

any lab professionals or colleagues to attempt to
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extrapolate back into the absorption phase, right?

A, Correct,

. Okay. It's fraught with difficulties, and
you're well aware of that, right?

A It's just —-- only because you cannot do the
uncertainty and all those assumptions -- variable
assumptions that, you know, we cannot just go and
just calculate it.

Q. Okay.

A It needs to go through some logarithmic
calculations, you know, additienally, with absorption
constant. See, for the elimination, because there is
a constant rate, it's very easy to calculate that.
But while the person is absorbing, this exponential
and logarithmic calculations, so -- which -- so, you
need a calculator for that instead of you trying to
figure it out.

0. Okay. And you said you would need the
computer program to figure it out?

A Yes.

Q. So, just to summarize, the assumptions
you're making are his height and his weight?

A. Those are nol assumptions those are facts.

Q. Okay. You need to know information about

when he ate to determine his absorption rate?
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A. Yes.

Q. And we don't have that here. So, you're
assuming an absorption?

A. Yes.,

0. And did you manually pick that and, say,
let's just assume this for this calculation?

AL No. I just plug the lowest in and highest

in, and the computer will do the average.

G The average?
A, Yes.
Q. Not based on facts that we know, just

computer average?

A, Yes.

Q. And those are the important factors to be
able to give an accurate BAC if the person is in the
elimination phase?

a. Yes.

a. It becomes much more difficult, during the
absorption phase, right?

A. It just increases the range; that's all it
does really.

i The rate of error, right?

A. Yeah. But the rate of error increases, and
then your range is going to be increased,

B And so, you said you give the benefit of
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the doubt to the -- you saild "defendant"; I'll call
him Mr. Imrecke —— by reporting the lowest BAC from
the analysis, right?

A,

3

€5.

Q. Okay. Well, you gave this wide range of
BACs here, right?

A, Yes.

k3 From here to here (indicating on State's

Exhibit A)?

A. Uh-huh.

Q. And you reported it to be based eon the
assumptions .1527

A. Yes.

Q. Well, this isn't giving him the benefit of
the doubt, is it? Because if you look at the lowest
one -- and this isn't in color -- but I think we

determined that this bottom one is the Seidl?

A. Yes.
s That is well below .152, and that's not
giving him the benefit of the doubt. You're

averaging all of these formulas, aren't you?

A. Yes.

a. Okay. Do you know how to calculate the
Watson formula by hand?

A. The Watson formula?
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Q. Right here (indicating).

A. Yeah. I mean, like I said, the differences
of the -- there are factors that's given over there.

o3 And the Seidl formula, you can write these

cut by hand --

A. Yeah.

@ -- and calculate them without the
BAC-Tracker?

A, Well, really the formula is already out
there. I mean --

0. I'm asking if you can do this and explain
how these formulas work: Ulrich, Forrest, not
Widmark, Seidl, Watson, and then one was developed by
Dr. Mozayani?

A. Yeah. She just averaged them; that's all.

Q. Okay. You didn't do this calculation; it
was just put intec the software that y'all purchased?

A. Yeah.

Q. Just plug in the numbers and then you let
it generate this report and that's what you rely on?

A. Yeah.

Q. Okay.

MR. FLOOD: 1I'll pass the witness,.
MS. WILLIAMS: Brief redirect, Your

Honor, if I may?
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THE COURT: I have a question. And I
want y'all to address my guestion after I ask it.

I1f we were to assume the slowest
absorption rate, then what would the extrapolation be
for the time of stop at 1:417 Using all your other
factors.

THE WITNESS: Yeah. It would be a
little bit smaller, but I don't know.

THE COURT: But you can't tell us
what?

THE WITNESS: I can't tell you. I'd
have to have the BAC-Tracker to change that number on
the bottom. Can you pull that one up?

THE COURT: Could you do any of those
off the top of your head with a calculator without
the BAC-Tracker?

THE WITNESS: With the absorption rate
constant, ne, I can't. But -- only elimination I
can.,

THE CQURT: So you're telling me, if
he was in absorption still, when he was stopped, you
can't extrapolate?

THE WITNESS: Manually, no, I cannot
extrapolate.

THE COURT: But you're saying this
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thing can do

something?

£ ity

THE

THE

THE

THE

MS.

WITNESS: Yes.

COURT: Because it assumes

WITNESS: Yes.
COURT: Questions?

WILLIAMS: Questions of your

question, or redirect?

some guestio

snappy -

BY MS5. WILLI

THE

MS.

ns.

THE

MS.

COURT: Either one.

WILLIAMS: Your Honor, I do have

COURT: Well, let's make it

WILLIAMS: Okay.

REDIRECT EXAMINATION

AMS :

% I would just like to clarify a few things

with you, if you don't mind, Dr. Guale. This number

right here,
Al Ye
2.  --

be after the
A. It

the drink.

this 27 minutes --

S.

vou originally testified that that would

time of the incident; is that correct?

would

be 27 minutes after the stop of

Q. All right. And so, in this case, the
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report sa

o

midnight;
A.

stopped d

Q.

Q.
midnight?

A.

Q.

A.

Q.

came out

a.m., did

ys that the time of the stop was 1:41 --
Yes.

is that correct?

originally, defense presented it as
is that correct?

Midnight is the time where the person
rinking.

Okay.

Yeah.

And so, the time of the last drink

Yes.

-- and just so we can clarify, was

Yes.

The time of the stop was 1:417

Yes.

And your paperwork is actually saying he
of absorption 27 minutes after that stop --
Yes.

-- is that cerrect?

And so

THE COURT: Meaning, 2:08 then? 2:08

I do that right?

THE WITNESS: No, before the incident.
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THE

different stuff.

when --

THE

MR.

THE

THE

THE

THE

incident, yes. I

1:41, yeah.

THE

COURT: Okay. We're all saying

He thinks you mean 12:27 a.m. is

WITNESS: It pcaked -- he peaked.
FLOOD: Right.

COURT: 12:277

WITNESS: Yes, he stops absorbing.
COURT: Betore the stop?

WITNESS: Yes, before the

like to call it "time of interest,"

COURT: But they think you mean 27

minutes after the stop if I'm understanding

correctly.

Which

THE

is At?

WITNESS: No, that's 27 minutes

after the last drink, which is 12:00 o'clock.

ig ==

THE

THE

THE

absorption --

THE

THE

THE

THE

COURT: Okay. So, 12:27 a.m.
WITNESS: The stop.

COURT: -- the end of
WITNESS: Yes.

COURT: -- according to this?
WITNESS: Yes.

COURT: That isn't what you were

Ramon
Cert
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just saying, I think.
MS. WILLIAMS: No, Your Honor, I was
attempting to clarify. I think we're getting there.
Q. (BY MS. WILLIAMS) Qkay. So, that

absorption rate, that 27 minutes --

A. Yes.
o. E I guess. The questions we have -- where
all parties seem to have -- is that 27 minutes after

he stopped drinking at midnight, or after he was
stopped at 1:41 in the morning, an hour and 41
minutes after his last drink?

A. After he stopped drinking at 12:00 o'clock,
12:27 he stopped absorbing. At the time of the

ident, which 1:41, he was eliminating according to

this.

Q. Qkay. And so, would it be possible, if you
wanted, for the benefit of this subject, if you
wanted to, could you calculate using the slow
absorption rate, and then calculate also using the
fast calculation rate?

Al Individually? Yes, I can do that with the
software.

Q. So, if we were to say we wanted to do this
at the benefit of the defendant -- I'm sorry, at the

subject, and do it at the slowest abscorption rate,
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you can do that with your program?

A. Yés.
o And speaking of BAC-Tracker, is BAC-Tracker
a program -- in terms of extrapolation, is that

something that's accepted within the scientific
community?

A. Yes.,

Q. And how do you know? How do you know
that's accepted within the scientific community?

AL It's published.

Q. There's information published on
BAC-Tracker?

A. Yes. There's a manual for it. And then,
there's also publications in there, and I gave it to
the defense counsel.

Q. Do you think that that might be something
that could assist the Court in better understanding
the program?

A. Yes. There's a manual for each thing,
which the software assumes and doesn't assume. It's
listed in there, in the manual.

MS. WILLIAMS: Your Honor, may I
approach the witness?
THE COURT: VYes, but it's really not

going to help me.
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MS. WILLIAMS: You'll find that it's
not helpful

THE COURT: This software isn't

e on her personal understanding of the
equations of the formula, and not just plugging
something into a computer. Because it seems like
yvou, or I could data entry -- or enter that data
ourselves without understanding a darn thing. And
what we have to prove under Mata and the other cases,
before this goes to the jury, is that she can
calculate it without that; that she can explain it.
And so, that's why that's net helpful to me.

MS., WILLIAMS: Yes, Your Honor.

THE CQURT: And so, the answer we are
consistently getting, at this point, is that she
could do it with her software. I'm not hearing the
other.

So, what we're going to do now is

we're te recess this hearing, and we're going

to go into testimony with the jury. And then, we'll
have a hearing over lunch. We'll finish this hearing
over lunch and decide whether she'll be testifying to
the jury after lunch. We have left them for almost
an hour, again, in the jury room. And I just find

that unconscionable.
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All right. So, that was my mistake in
thinking we could do this, and I will own up to the
jury.

Take a quick break, and then we're
going to be starting with the jury.

(Recess taken)

THE BAILIFF: Please rise for the
jury. Everybody stand up.

(Jury enters the courtroom)

THE COURT: You may be seated. Let
the record reflect that the parties and jurors are
present and seated in the courtroom.

Folks, it's on me. I've been trying
to finish the hearing that we were doing, and it took
a lot longer than I thought. So, again, I apologize
for keeping you in the jury rocom, but now we're ready
to proceed with testimony.

Call your next witness.

MS., WILLIAMS: State calls Kimberly
Peterson.

THE COURT: Thank you.

THE BAILIFF: Your Hocnor, this witness
has not been sworn.

THE COURT: Would you please raise

your right hand?
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(Witness sworn)

THE COURT: All right. Come on up.

(Witness complies)

THE COURT: Thank you.

You may proceed.

MS. WILLIAMS: Thank you, Your Honor.
KIMBERLY PETERSON,

having been first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MS. WILLTAMS:

Q. Will vou please introduce yourself to the
jury?
A. My name is Kimberly Peterson. That's

P-E-T-E-R-5-0-N.

Q. What is your occupation?

A. I'm a Toxicologist III at the Harris County
Institute of Forensic Sciences.

Q. And what is a toxicologist?
A. A toxicologist performs scientific tests on
body fluids and tissue samples in order to determine
if there's any drugs or chemicals present in the
body .
Q. And how long have you been so employed?

A, I've been employed at Harris County for

about a year and a half.
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Q.
A.
(0.8
duties
A.
tissue
or the
Q.

Harris

And have you always held this position?

Yes.

And so, can you explain what some of the
are of the current positon?

Yes. My primary duty is to analyze the
samples and blood for the presence of ethanol
other volatiles.

Okay. And you mentioned you work for the

County Institute of Forensic Sciences, what

accreditations does that laboratory hold?

A.
one is

AEFT.

We have three accreditations. The first
the American Board of Forensic Toxicology or

Another one is the American Society of Crime

Laboratory Directors Laboratory Accreditation Board

International or ASCLAD/LAB for short. And the third

is the

Q.

Texas Forensic Science Commission.

Now, there -- out of one of those

accreditations that you mentioned, one of them is

very important. Which one and why is it so

significant?

AL

Well, all of the accreditations are

important. We -- the entire lab is accredited on a

national level, a state level, as well as, an

international level. And each of these

accreditations requires that we follow strict
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standards in order to obtain the accreditations from
that bedy, as well as, undergo regular inspections to
maintain that accreditation.

Qs All right. 8o now can you discuss with us
your educational background?

A. Yes. I graduated in 2012 with a Master's
of Science in Forensic Science from California State
University Fresno. And I also, have bachelors'
degrees in both biology and anthropology, which I
received from Central Washington University in 2008.

Q. All right. And what specific training have
you received in the area of ethanol analysis?

A. Since, I've heen employed at Harris County

was reqguired to undergo an alcohol training

srogram, and that included performing competency

T

tests, as well as, passing a written examination.
Once I completed that, I was considered sign-off and
able to participate in proficiency examinations,
which are where a third party assigns testing and
will review or grade my results.

0. All right. And do you have any
certifications relevant to this area?

A. Yes. I am certified by the American Beard
of Forensic Toxicelogy, which is one of the

accrediting bodies I mentioned earlier as a
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All

Yes.

And

Few.

And

of

Yerg:

And so

And have you testified as an

witness in the area of forensic toxicology

has that been on few or many occasions?

does that include expert testimony in

this county?

just so we can know, about how

many blood DWI trials have you testified in so far?

I believe this is my seventh time

testifying.
Okay.

and gentlemen of

Yes.

Harris County,

(BY MS.

Now, can vou explain to the ladies
the jury, the science behind

bloecd-alcohol testing?

for blood-alcohol testing at

we use a method, which is an
instrument called the -- I'm sorry, the method is
called headspace gas chromatography.

WILLIAMS: Your Honor, may I
the witness?

THE COURT: Yes.

WILLIAMS) I have what's marked for
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demonstrative purposes, State's Exhibit No. 19, do
you recognize this?
A, Yes.
Q. And do you believe it would aid the jury in
understanding gas chromatography and how it works --
MR. FLOOD: Judge, to save time, I'1ll
stipulate to the predicate and admissible, if that's
okavy.
MS. WILLIAMS: Okay. At this time,
State moves to introduce what's previously been
marked as State's Exhibit No. 19 into evidence.
MR, FLOOD: Nec, objection.
THE COURT: State's 19 is admitted.
MR. FLOOD: 1I'm sorry, I thought they
were offering it for demonstrative purposes, and
that's what I agree to.
MS. WILLIAMS: We will use it for
demonstrative purposes, Your Honor.
THE COURT: Thank vou, That is how it
is admitted, then,
Ms, WILLIAMS: Your Honor, may I
publish?
THE COURT: Yes, ma'am.
Q. (BY MS. WILLIAMS) Okay. Now, can you began

to explain the science behind the bloed testing in --
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specifically, the gas chromategraphy?

Al So gas chromatography headspace is the
method we use at our lab, and it's the most popular
or commonly used method to determine ethanol or blood
alcohol in forensic laboratories. It's very
sensitive, as well as accurate, and it's, as I
mentioned, a way to determine the amount of ethanol
or alcohol in a sample.

0. And has the science behind this been,
generally, accepted in the field?

A. Yes.

0. And has that technigque been tested in
actual field conditions?

A. Yes,

0. And has that technique be subject to peer
review and publicaticn?

A, Yes,

a5 So, that technigque has been accepted within

the relevant scientific community?

A, Yes.
0. And how do you know that?
AL It's considered the geld standard for

testing blood alcochel or ethancl, and it's been
published in hundreds of articles.

Q. All right. S50, can you explain, in the
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Kimberly Peterson - January 27, 2016

Direct Examination by Ms.

wWilliams

simplest manner, kind of, how this process works in
terms of testing the ethanol in somecne's blood?

A. Yes. S50, we're able to determine the
amount of ethanol in a blood or tissue sample because
of Henry's Law in action.

And Henry's Law is just a scientific
rule, essentially, that states that at a constant
temperature in a closed system or centainer, there's
a relationship between the amount of ethanol or
alcohol in the actual blood, in comparison to the

space above the actual bleod, which is in the picture

to as the headspace.

And so, that picture shows a vial that
we actually would use to test a sample with that
closed container; so, we're able to test the
headspace and get the amount of alcohol present in
the sample.

g. And since we're looking at a PowerPoint --

and you may have addressed this -- you mentioned

headspace, what is headspace?

Al Headspace is just the space above the
sample.
Q. Okay. And what happens -- okay. 5o, can

you, kind of, tell us a little bit more about the

process of analysis?

A. Yes. I actually have more detail in

he

future slide, as far as the actual testing. Once the

sample is introduced on the instrument -- would you

like me to explain that first, or explain the slide

that's listed?

0. You can explain that first.

A. Explain which one first, I'm sorry?

Q. The slide that's listed.

A. Okay. So, this slide, kind of, shows the
beginning of our process. So prior to running any
samples -- case samples on the instrument, which is

shown up there, I will have to do what is referred to

as instrument calibration.

And the calibration is -- just

consists of six standards, which are from a third

party, and they contain a known amount of alcohol in

them. And so, what we're doing is we run them on the

instrument; and we know that they must fall within a

narrow range. So, by running those and knowing that

the instrument is able to correctly determine the

arount in those standards, we're, then, able to

proceed with putting our case samples on the

instrument.

Q. Okay. If you need to, you can just tell me

when you would like to have the next slide.
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A. Okay. 1 A. Yes. We would prefer twe gray-topped

Q. Okay. So, how does your lab receive the 2 tubes. We also -- we require the correct paperwork
blood specimen that is to be tested? 3 is received with the tubes and that the evidence

A, Se, an officer will bring the sample to our 4 container is sealed.
laboratory and give it to one of our evidence 5 Q. And how are blood vials tracked, once your
technicians; the evidence technicians will then take 6 lab has taken custody?
the sample, which also comes with -- the sample is 7 A, S50 as I mentioned previously, our
sealed, and it also comes with paperwork and enter 8 toxicology technicians will label the tubes, and so
that into our laboratory information system or 9 each of the tubes has a label specific to that case.
database. There labels -- there the system will 10 In addition to that, every analyst has
generate a unique identifier for that case, and then 11 their -- has a barccde with a unique identifier only
it's brought to our toxicology department for 12 known to that individual. And so, when I take a
testing. 13 sample into my custody, I will scan that sample, and

The toxicologist department -- one of 14 then enter my barcode, and it's tracked in our

the evidence technicians, will then open up the 15 information system.
actual evidence, make sure that everything is 16 MS. WILLIAMS: Your Honor, at this
properly labeled, take pictures of the tubes, and 17 time may I approach to --
then actually place labels onto the tubes. And then 18 THE COURT: Yes.
from there, they'll place them into a locked 19 MS. WILLIAMS: Your Honor, may I
refrigerator, where an analyst, such as myself, will 20 publish?
be able to access the refrigerator to perform the 21 THE COURT: Yes.
testing. 22 Q. (BY MS. WILLIAMS) Looking at State's

Q. All right. And in regards to these blood 23 Exhibit No. 15, do you see that barcode?
vials, does your lab have any special requirements 24 A. Yes.
for the blood vials that are submitted? 25 Q. Okay. And from that barcode, are you able
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1 to identify this blood vial? 1 maintenance, I think, you addressed it on the
2 A Yes. 2 previous slide about calibration?
3 Q. And what is that unigue barcode? 3 A. Yes. They're -- we are regquired to do a
4 A, The barcede is what the toxicology 4 date-of-use maintenance on the day that I plan to
5 technician has placed -- I'm sorry, the evidence 5 run. We do preventive maintenance, and then
6 technician has placed with that case once it was 6 as-needed maintenance, as well as yearly maintenance.
7 received by our laboratory. 7 Q. all right: And -- like I said, just let me
g Q. And what is the lab number associated with 8 know if you need a new slide. Before testing the
9 this case? 9 samples, what is the first step in ensuring that the
10 Al It's IFS14-16245, 10 instrument and standards are correct?
11 o. And how many vials are associated with this 11 A. I believe that was what I, kind of,
case? 12 explained previously. To make sure that the
13 A Two. 13 instrument is working correctly, I'll run three
14 0. And did you analyze the blood contained in 14 negative guality controls. Those just contain
15 this vial to determine its alcohol content? 15 negative blood; so, it doesn't have any alcohol in
16 A, Yes. 16 it. As well as, an internal standard, which is just
17 0. And how does your lab ensure that all the 17 a compound that is structurally simular to alcohol.
18 samples that are submitted for testing, are tested in 18 So, it will behave on the instrument similarly to
19 the exact same manner every time, every-single-time? 19 alcohol.
20 Al We follow a standard operating procedure. 20 So, we can be confident that if it's
Q0. And we spoke of the instrument earlier, was 21 in those samples -- if we added it to the sample and
22 the inst that you used to test this blood, was 22 it behaves on the instrument the way that we predict
23 it working properly? - 23 it should, then we can use that as a ratio to
24 A. Yes. 24 determine how much alcchol is present in the sample.
25 0o. And does that instrument require 25 0. And you mentioned standards, where do the
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standards come from?

A. Our standards come from a third party that
is -- that has to be deemed acceptable by our
accrediting bodies.

Q. And how does your lab ensure -- there's
quality controls ensured with the results?

A. We have to have negative -- so between
every ten samples, they must be bracketed by twe
gquality controls, which are -- must fall within that
same narrow range. The instrument must be able to
detect those within a narrow range.

We also -- our testing process
requires that we receive two tubes. So, we will
screen on one tube, which just means we're
determining if there is ethanol present. And then on
the second tube, we will confirm to determine how
much ethanol is actually present.

And on that confirmation test, we are
required to put a negative quality control, which I
mentioned earlier, that does not contain any ethanol.
And so, that is just to ensure that the instrument is
not -- is able to correctly determine the amount of
ethanol in the sample, as well as, ensure that there
is no carryover from one sample to the next.

0. And how do these guality-control samples
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affect the validity of the samples that come before
and after that?

A. So the quality controls -- if we know that
they must fall within a strict range, and they fall
within that strict range, then we can be confident
that the instrument is correctly able to determine
the amount of ethanol in those results, which ensures
that the instrument can correctly determine the
amount of ethanol in our case samples.

Q. And what happens if the quality-control
checks that are in place, do not function the way
they are designed?

A. So, if the quality controls fall outside of
the range, we must -- we must go back to the last
acceptable quality contreol and reinject from that
peint. So, start the run over from that point. And
we only have one opportunity to restart the run. If
it's outside of the range again, we have to repeat
theose samples on a different day.

Q. All right, And so, will a sample that it
tested before or after be reﬁortnd as final if the
quality-control checks don't check properly?

A. No. We will have to repeat that sample
once the problem is rectified.

o. Okay. And in this particular instance, did
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you follow the protecol for testing the blood using
that machine?

A. X¥es,

a. And -- now, referring back to State's
Exhibit No. 15, were these the vials of bloocd taken
from the defendant -- sorry.

Were these vials of blcod taken from
the defendant, were these the ones that you analyzed?

A. Yes,

a. And vou mentioned earlier that there's two

vials, did you test both wvials?

A. Yes.

Q. And what is the purpose of doing that?

A. S50 we test we designate one, the A Tube;
and the second tube will be the B Tube. And, I
think, I might have mentioned this, but the A Tube is
used to screen, just to detect if ethanol is present.

And the B Tube is to confirm and really determine how

much ethanol is present.

Q. right. And -- now, let's say that you
tested both wvials, and you have results for both
vials, how close does that first run have to be to
the second run to qualify as a valid test?

A. S0, the values of both tubes must be within

5 percent of one another for us to report the value.
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Q. Okay. And why does it have to be within
5 percent?

A, That's according to our standard operating
procedures.

Q. Now, in this particular case, did you have
two runs that were within 5 percent of each other?

A. I, actually -- I had te run this -- I had
to perform the tests on the samples three times. And
our standard operating procedures do allow me to run
a total of three times if need be. And because I ran
a screen on Tube A, and then I performed the
confirmation on the B Tube, those two values were not
within 5 percent. So, our standard operating
procedures require that I take the lower -- the tube
associated with the lower result and perform a test,
a third test on that. And so, I did do that, And
that result was within 5 percent of one of the other
results, so I was able to report my result.

Q. Okay. S0 -- correct me if I'm wrong. Just
to summarize, so you followed the lab's protocol,
correct, did ycu follow the lab's protocol?

A. Yes.

0. And you ultimately reran Tube A, is that an
accurate understanding?

A. I believe it was Tube A -- may I refer to
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my notes just to double-check? 1 approach the witness?
THE COURT: Yes. 2 THE COQURT: Yes, ma'am.
THE WITNESS: Thank you. 3 MS. WILLIAMS: Thank you.

A, Yes, that's correct. 4 Q. (BY MS. WILLIAMS) 1I'm showing you what's

Q. (BY MS. WILLIAMS) And after rerunning Tube 3 previously been marked as State's Exhibit 20. And do
A, was it then -- was that third run within 5 percent 6 you recognize it?
of the second run? 7 A. Yes.

A. Yes. 8 0. And how are you able to recognize it?

Q. And does your lab -- luh-bor-ra-to-ry or 9 A. It has our Harris County Institute of
lab-ruh-tory policy or protocol, allow you to report 10 Forensic Sciences' letterhead. The laboratory number
the result at that time? 11 is the same as this case. I, also, recognize my name

A. Yes. 12 as the analyst, as well as the technical and expert

Q. And with that, what did those results -- 13 reviewers.
what were you able to tell -- to determine from those 14 Q. Okay. And is this a true and correct copy

15 of the lab results stemming from the analysis of a

a. I was able to determine that the sample did 16 Mr. Daniel Bryant Imrecke?
have ethanol present. 17 A. Yes.

Qs And what were you able to determine about 18 Q. And has it been altered in any way?
the reliability of the test or the accuracy of your 19 A. No.
tests? 20 Q. And is this -- was this made at or near the

A. Because I was able to get two tests within 21 time of the analysis that we were discussing?
our narrow range of 5 percent, that lets me know that 22 A, Yes.
the test is accurate, sensitive, and alsc reliable, 23 8 And was it made in the ordinary course of
and repeatable. 24 business for your lab?

MS. WILLIAMS: Your Honor, may I 25 A. Yes.
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Q. And were you able to --

MS, WILLIAMS: Your Honor, at this
time, I'd like to move to introduce what's been
previously marked, as State's Exhibit 20 into
evidence.

May the record reflect that I'm
tendering to opposing counsel.

MR. FLOOD: 1I'm thinking -- I do have
an objection. Is it okay if we approach?

THE COURT: Yeg.

(Discussion at the Bench, on the

record)

MR. FLOOD: Your Honor, I hate to do
this again, but based on her testimony and the
discovery that we got, that what she just said, the
proper procedures were not applied correctly, on the
occasion in question, for this result to be reported.

And I can show that through the

documen I received in discovery. And I would move

to suppress --

THE COURT: What is the problem?

MR. FLOOD: Okay. Well, it was tested
three times. The first time it was tested, the
quality controls were not in telerance, and we have

that documented. And accerding <o her testimony,

Ramona St. Julian Sonnier, CSR
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Direct Examination by Ms. Williams

then, they have to run it again. The second time is
the one that's reported, and the quality controls
were within the check. The sample was then tested a
third time, and there's no 5S-percent agreement,
according to their procedures. And she reported the
higher number, which is not in accordance with their
procedures. She got the first one and the second one
were within 5 percent, but it was based on faulty
quality controls.

THE COURT: For the first one?

MR. FLOOD: For the first ene. So,
there's no two that are within the 5 percent, that
are based on quality controls that are within
tolerance, and she said she can't report it unless
that happens.

MS. WILLIAMS: Your Honor, can I
address that?

THE COURT: Yes.

MS. WILLIAMS: So from my
understanding of her testimony, Tube A, and Tube B,
Tube A was the first run; Tube B was the second run.
As she stated, Tube B was done correctly. And so,
because the issue was with Tube A, she reran Tube A a
third time, as she's allowed to. Tube A and Tube B,

the second and the third were then within that

Ramona St. Julian Sonnier, CSR
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Kimberly Peterson - January 27, 2016
Direct Examination by Ms. Williams

S5-percent range, and she is allowed to report the
number at that peint, based on what I listened to of
her testimony.

MR. FLOOD: Right. But the documents
show it went: B, A, A, and B was first, and it was
out of tolerance on three of the controls. And so,
it was run again. And so, the number that's being
reported is what we have. But then, it was run
again; and it came back at a .128 on the A. So, the
A is being reported, but it was analyzed again; and
the second time it was out of 5 percent. So, we
don't have anything --

THE COURT: 1I'm going to send them for
lunch --

MR. FLOOD: Okay.

THE COURT: -- the jury.

MR. FLOOD: I was hoping lunch would
be here earlier, maybe.

THE COURT: I think they're going outl.

MR. FLOOD: And I was going to just
cross on this, Judge, but I can't forego an
objection, based on a third prong of Kelly.

THE COURT: Prime, take them out,

I'm going to send y'all to lunch.

THE BAILIFF: Please rise.

Ramona St. Julian Sonnier, CSR
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Kimberly Peterscen - January 27, 2016
Voir Dire Examination by Mr. Flood

(Jury leaves courtroom)
THE COURT: You may be seated. We're
still on the record.
Mr. Fleood, would you like to take the
witness on voir dire with regard to State's 207
MR. FLOOD: Yes, ma'am, I would.,
VOIR DIRE EXAMINATION
BY MR. FLOOD:
03 You provided discovery with respect to the
three different analyses of this blood result?
A. Yes.
0. IFS514-16245, that's the lab number we're

dealing with, correct?

A. Yes.

Q. It was originally analyzed on December 17th
of 201472

A. Yes,

@ And --

MR. FLOOD: May I approach the

THE COURT: Yes.
a. (BY MR. FLOOD) I'm going to show yvou what's
been marked as Defense Exhibit 3. Is that a copy of
the chromatogram of this blood analysis from December

17th, 20147

Ramona St. Julian Sonnier, CSR
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Kimberly Peterson - January 27, 2016
Voir Dire Examination by Mr. Flood

A. Yes.

Q. Okay. And I'm showing you what's marked as
Defense Exhibit No. 4, 5, 6, 7, 8, and 9, and if you
could, look at those and tell me if you recognize

those and if they pertain to the blood analyses with

respect to this lab number in this case?

AL Well, these -- I believe, that one is from
the 17th runs, correct -
0. correct.

A. -- and these are from the 22nd.
Q. Right. So, do you recognize that as a

quality ceontrol from the second run on December 22nd?

Al Yes.
Q. Okay. For this sample?
A. No.

THE COURT: Which exhibit are you
talking about?

MR, FLOOD: This is Defense Exhibit
No. 4. Well, let me --

Q. (BY MR. FLOOD) was in the batch with

this sample, correct?

A, No, I --

The second analysis of

L]

this blood analysis
was on December 22nd, right?

Al S0, the analysis of -- this is Tube A --

Ramona St. Julian Sonnier, CSR
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Kimberly Peterson - January 27, 2016
Voir Dire Examination by Mr. Flood

(5,8 Okay. This is Defense Exhibit 3.

A. Yes. And the standards -- this is
associated with the data. This is raw data from the
calibration curve before it was calibrated for Tube
B on the 22nd.

Q. Right. But --

A. But this is not the complete information
from the calibration run.

Q. I know. I'm just asking, though, the
second analysis of this sample was run December 2Znd,

correct?

A, ¥Yes, that's correct.

0. And that's the one that's being reported,
right?

A. That's not the final result. The final

result that is on the report was associated with
Tube A, which was run on the 24th, T believe.

Q. So, there's a fourth run?

A, No, that's the third run., These -- this
calibration curve raw data is from the 22nd, but I
also ran Tube A on the 24th.

o. Okay. So, you analyzed it on the 17th --
what dates did you analyze this blood?

A. I ran Tube A on the 17th, Tube B on the

22nd, and then Tube A on the 24th.

Ramona St. Julian Sonnier, CSR
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Voir Dire Examination by Mr. Flood

Q. Of December?
A. Yes.
i And it was never analyzed again?

THE COQURT: I'm sorry, I need to write
that down, and I wasn't quick enough. Tube A on the
17th?

THE WITNESS: Tube A on the 17th, Tube
B the 22nd, and then Tube A on the 24th.

THE COURT: Thank you.

0. (BY MR. FLOOD) And then that's all, just

three times?

A. Yes. For the alcohol testing, yes.

0. It was never tested again for alcohol?

A, No, not to my knowledge.

Q. Okay. Let's see. So, do you have -- so,

the 24th is the one that's being reported, correct?
A. Yes.
Q. Okay. And do you have -- do you have a

copy of the analysis for the 22nd?

A. The actual result of the -- tube results?
0. Right.

A. Yes.

Q. Okay. So, you recognize 4 through --

Defendant's 4 through 9, as they relate to the sample

that was tested on the 22nd -- I'm sorry, I misspoke
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Kimberly Peterson - January 27, 2016
Vecir Dire Examination by Mr. Flood

on the dates?
A. Yes, I recognize this data.
Q. Okay. And the —- ckay. 8o --

MR. FLOOD: Your Heoner, I'd like to
tender to opposing counsel 3 through 9 and ask that
they be admitted for the purposes of this hearing.

THE COURT: Is there any objection?

MR. SAWTELLE: He handed us multiple
documents; we're just going over them because we've
never seen them before.

THE COURT: Okay.

MR. SAWTELLE: BAnd we'd ask for, like,
a minute.

MS. WILLIAMS: State has no
objections, Your Honor.

THE COURT: All right. Defense 3
through 9 are admitted for purposes of this hearing.

Q. (BY MR. FLOOD) Okay. Do you have a copy of
the result from the 22nd?

A. I have the original copy.

0. Okay.

THE COURT: Which of your exhibits are
you talking about?

MR. FLOOD: 1It's one that I still need

to introduce. I'm sorry, I got confused with the

Ramona St. Julian Sonnier, CSR
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Kimberly Peterson - January 27, 2016
Voir Dire Examination by Mr. Flood

dates for a second.

0. (BY MR, FLOOD) 1I'm marking this as Defense
Exhibit 10. And is this the analysis from the 22nd?

Al Yes.

. Okay.

MR. FLOOD: And I tender this to
opposing counsel, also, I'd ask that it be admitted
for the purposes of this hearing.

MS. WILLIAMS: No objection, Your

Honor.
THE COURT: Defense 10 is admitted for
this hearing.
Q. (BY MR. FLOOD) So you stated that if the
two t -- you're only allowed to analyze the blood

THE CQURT: Excuse me. Is that per
vial, or is that overall?

THE WITNESS: Overall. After we -- if

was to perform it three times and they didn't

match, after that, then, I would have to take it to a
manager and they would make a decision.

THE COURT: Thank you. I just wanted
clarification.

0. (BY MR, FLOOD) Okay. So here's Defense

Ramona St. Julian Sennier, CSR
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Voir Dire Examination by Mr. Flood

Exhibit No. 3. And this would be the analysis run on
December 17th, right?

A. Yes.

Q. Okay. So, this represents the first

analysis, right?

A. Yes:

Q. And then, you see the ethanol result here
is .l128, correct?

A. Yes,

0. So -- then, I'm showing you what's marked

as Defense Exhibit No. 10. And this is also the same

lab number, right?

A. Yes.

Q. Analyzed on December 22nd, correct?

A Yes.

Q. And we see an ethanol concentration -- or

BAC, I'm sorry, of .1397?

A. Yes.

Q. Do you have a calculator with you?

A, No.

Q. Okay. You don't argue with me that that's

not within 5 percent, correct?
A, Yes, that's correct.
Q. So, that's outside of the required lab

procedures, right?

Ramona St. Julian Sonnier, CSR
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Voir Dire Examination by Mr. Flood

It's outside of my ability to report either
of those values.

Q. Ckay. So, you can't report them if they're
outside of the 5-percent lab policy, right?

A. Not at this point, no.

Q. And that goes to -- I mean, for
accreditation, you've got to have certain policies

that are required to be followed, right?

A. Yes.
Q. Okay. And so, this is December 22nd., And
for that batch, there's more -- you're talking about

the importance of the guality controls to be within

the tolerance range, right?

A Yes.
0. And you admitted that there were some
problems, that there were some guality controls that

were outside of the tolerance range?

A. No, I did not admit to that.

€ Okay. So, this is Defense Exhibit No. 4,
And here we have December 22, right?

A. Yes.

Q. Same day that you analyzed the second

analysis, which was a .139, right?

A, Yes.

Q. And you see this is the Vial 1 of 1. This
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Kimberly Peterscon - January 27, 2016
Veir Dire Examination by Mr. Flood

is a .025 standard, right?
Al Yes.
Q. And so, here's (indicating) the acceptable

tolerance range, right?

A. Yes.

0. .022 to .027, right?

A. Yes.

el And let's loock and see -- we have .027,

right? So, it's at the top, within the tolerance
range, right?
AL Yes. I also -- can I explain scmething
about that chromatogram?
Q. I was asking a yes-or-no gquesticn,
THE COURT: Can she please answer it
for my purposes?
(Affirmative response)

THE COURT: Thank you. I appreciate

THE WITNESS: Can you put it back on
the screen.

(Mr. Flood complies)

THE WITNESS: So, the way that our
instrument works is, we will I'll run that
calibration curve, which consists of the six

standards that I referred to earlier. And what

Ramona St. Julian Sonnier, CSR
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CALIBRATION CURVE &
CHROMATOGRAMS

DEFENDANTS:

DANIEL IMRECKE
JOSE DELACRUZ

(Court transcripts for each case
located 1n section 4)
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Harris County Institute of Forensic Sciences

Instrument Name

GC-2

Sample Name 0.025 STD

Misc Info RANGE (0.022-0.027)
Tray/vVial 1/1

Date Acquired 12/22/2014 7:56
Data File Name 1.D

Operator KP
Acg. Method File
Last Calibrated

ALCOHOL.I
Mon Dec 22 08:01:07 2014

Data Path C:\MSDCHEM\ 1\DATA\DECEMBER 2014\122214 ETOX CALIBRATION CURVE\1.D
BAC-1
Response_ Signal: 1.D\FID1A.ch
2w95
40000 |
30000
20000
10000 1519 ‘
|||||||| L Ty T TTrT AL W ﬂm""’\"rl’T'T’l’Tl l"l'r'l'l-'-"r'l’"" r’t‘lrl’r"‘l‘r‘r,—ﬁ-!-r!-lﬂ'rrv—r "—'-r'[—'f
Time 020 040 0.60 0&0 1.00 1.20 140 160 130 2.00 220 240 2.60 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2,495 0.020 1630036
ETHANOL 1.519 0.027 181811
BAC-2
Response Signai: 1.D\FID2B.ch
p50000- 24914
40000
30000
20000
10000 1,880
l\ |
0 . J\ J N
Time 0.20 0.40 0.50 0.80 1.00 120 140 1.60 1.80 2.00 2.20 2.40 2.60 2.80 3.00 320 340 3.50 3.80 4.00 4.20 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 ]
ACETONE #2 0.000 ]
i-PROPANOL #2 0.000 [}
n-PROPANOL #2 2.514 1548580
ETHANOL #2 1.656 173775
Printed on: Mon Dec 22 08:01:15 2014



Harris County Institute of Forensic Sciences

Sample Name 0.025 STD Instrument Name GC-2
Misc Info RANGE (0.022-0.027)
Tray/Vial /1 Operator KP
Date Acquired 1272272014 7:5€ Acg. Method File ALCOHOL,.M
Data File Name 1.D Last Calibrated Mon Dec 22 08:40:52 2014
Data Path C:\msdchem\1\data\DECEMBER 2014\122214_ETOH CALIBRATION CURVE\1l.D
BAC-1
Response_ Signak: 1.d\FID1A.ch
2495
[
40000
30000
20000
10000 L§19 ’
5 | A X
Tme 020 0.40 050 080 1.00 120 140 160 1.80 200 2.20 2.40 250 280 300 3.20 340 360 3.80 4.00 420 4.40
Name Ret Time Amcunt (g/dL) Target Response (Area)
METHANOL 0.000 0.000 o]
ACETONE C.000 0.000 0
i-PROPANOL 0.000 ¢.o000 0
n-PROPANOL 2.495 0.020 1630036
ETHANOL 1519 C.024 181911
BAC-2
Response Signal' 1.d\FID2B.ch
50000] 2 2.914
40000
30000
20000
10000 ‘-?55 1
| L
0 —_— I - L
e T e e R E B T A e
Time 0.20 040 0.60 0.80 1.00 1.20 1.40 1.60 Lho 200 2.20 240 2.60 2.80 3.00 150 3,40 3.60 3.80 400 QEQ 4.40
Name Re: Time Target Response (Area)
METHAENOL {2 g.oco 0
ACETOME #2 0.aQco 0
i-PROPANOL {2 0.000 0
n-PROPANOL 2 2.914 1648580
ETHANOL §2 1.65€ 173773

Printed on: Mon Dec 22 08:50:16 2014



Harris County Institute of Forensic Sciences

Sample Name 0.050 STD Instrument Name GC-2
Misc Info RANGE (0.047-0.052)
Tray/Vial 1/2 Operator KD
Date Acquired 12/22/2014 8:04 Acqg. Method File ALCOHOL.M
Data File Name 2.D Last Calibrated Mon Dec 22 0B:09:04 2014
Data Path C:\MSDCHEM\1\DATA\DECEMBER 2014\122214_ETOH CALIBRATION CURVE\2.D
BARC-1
Response_ Signzl: 2.D\FID1A.ch
! z.ﬂse
40000 fl
|
30000 \
20000 1..?15 ’
| I
10000 [ |
]
,, S )
TIrITY O A S AL B ) LN RS L A AL A S T L LA ™ T T Inv||lr"“!""r-""'r"l"
Time  0.00 0.20 040 0.60 080 1G0 1.20 140 1.60 180 200 220 2.40 260 2.80 3.00 3.20 340 360 380 400 4.20 ~40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 1]
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.496 0.020 1621381
ETHANQOL 1.518 0.052 351547
BAC-2
Respé:ongsoecr Signal: 2.D\FID2B.ch —
40000
30000
20000 1.655
10000 \\h
o e J\ BN

...... YT TTTT T YT T

Time OGD 020 040 060 080 IDO 120 140 150 IBD 200 220 240 260 280 300 3.20 3.40 3E0 380 400 420 440

Name Ret Time Target Response [Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 o]
i-PROPANOL #2 0.000 0
n-PROPANOL #2 2.914 1639481
ETHANOL #2 1.655 360243

Printed on: Mon Dec 22 08:09:12 2014



Harris County Institute of Forensic Sciences

Sample Name 0.050 STD
Misc Info
Tray/Vial 1/2

Date Acquired

Data File Name 2.D

Data Path

BAC-1

Response_

40000

30000

20000,

10000

0:

Time OOO 020.040 060 060 10D 120 140 160 180 2.00 220 240 260 250 300

12/22/2014

.

B:04

1.518

RANGE (0.047-0.052)

)\

Instrument Name

QOperator

Acg. Method File
Last Calibrated

Signal: 2.d\FID1A.ch
2.456

GC-2

KPp
ALCOHOL.M
Mon Dec 22 08:40:52 2014

C:\msdchem\1\data\DECEMBER 2014\122214_ETOH CALIBRATION CURVE\2.D

TTYTTTTT

...... LJLAL B L E LR R B e e e

320 340 360 3.80 4.00 4.20 4.40

Name Ret Time Bmount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.496 0.020 1621381
ETHANOL 1.518 0.047 351547
BAC-2
Res;, Signal: 2.d\FID2B.ch
%96165090‘1 2.914
40000
30000
20000 L?SS '
h
!
10000 J _
| | \
ik o J J N
: R L LR R —

Time 000 020 040 DEO DBO 100 120 140 160 180 200 220 240 260 280 300 3.20 3.40 3.60 3.80 4,00 420l440

printed on:

Name
METHANOL §#2
ACETONE 2

i-PROPANOL #2
n-PROPANOL #2
ETHANOL #2

Ret Time

0.

Mon Dec 22 08

000

0.000
0.000
2.

1.655

914

150:2868 20

[

Targebt Rasponse

0

0

o
1639481
360243

(Area)



Harris County Institute of Forensic Sciences

Sample Name 0.100 STD Instrument Name GC-2
Misc Info RARNGE (0,085-0.10%)
Tray/Vial 1/3 Operatox Kp
Date Acguired 1272272014 B8:12 Acg. Method File ALCOHOL.M
Data File Name 3.D Last Calibrated Mon Dec 22 08:17:00 2014
Data Path C: \MSDCHEM\1\DATA\DECEMBER 2014\122214 ETOH CALIBRATION CURVE\3.D
BAC-1
Response_ Signal: 3.D\FID1A.ch
2.436
40000 1.517
|
30000
20000
10000
o T |
.1—-7,.-- T TTETTTT I T T T T T LIS L LA R S S R R T L RSEEYR AR R EEy el
Time 000 020 0.40 0.60 0,80 1.00 1.20 140 160 1.80 2.00 2.20 2.40 260 2.80 3.00 3.20 3.40 3.60 3.80 4.00 420 4.40
Name Ret Time Amount (g/dL) Tarcet Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.496 0.020 1546187
ETHANOL 1.517 0.108 690646
BAC-2
Response_ Signal: 3.D\FID2B.ch
2.9‘14
1.654 |
40000 i
|
30000 ‘
20000 \
10000+ )
| |
\

o‘ ! LL I’L j N

TTT T T T T I Y T T rrTT

I
USRS RAEAS EERAS aa A e n sy eas s ere s S RS R EEEEEEEE RS ey
Time  0.00 0.20 0.40 0.60 0.80 1.00 1.20 1.40 1.60 1.80 2.00 220 240 2.60 2.80 3.00 3.20 3.40 3.60 3.80 400 4.20 4.40

Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL {2 0.000 0
n-PROPANOL #2 2.914 1554710
ETHANOL {2 1.654 687015

Printed on: Mon Dec 22 08:17:08 2014



Sample Name
Misc Info
Tray/Vial

Date Acquired
Data File Name
Data Path

BAC-1
Response_

40000

30000

20000!

10000

Harris County Institute of Forensic Sciences

0.100 STD Instrument Name GC-2

RANGE (0.095-0.105)

1/3 Operator KP

12/22/2014 8:12 Acg. Methad File ALCOHOL.M

3.D Last Calibrated Mon Dec 22 08:40:52 2014

C:\msdchem\1\data\DECEMBER 2014\122214_ETOH CALIBRATION CURVE\3.D

Signal: 3.d\FID1A.ch
2f95

|
| |
|

L -

0

BN Nt o R e B

T T T Y T r T TrETTTTLTE
ML S i N T B e L N g L RS A S RSN RS NSRS R AR RS RS

Time  0.00 0.20 0.40 0.60 0.80 1.00 1.20 140 1.60 180 200 220 240 2,60 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 440

Name Ret Time Amount {(g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.496 0.020 1546187
ETHANOL 1.517 0.0298 690646
BAC-2
Response_ Signal: 3.d\FID2B.ch
2814
1.654 I
40000
30000 ||
20000 1
|
10000 \ l '
£
. . } \ X
1 TTT T "'!r‘l“l‘r‘" L] L4 LS RAREE BREAN B LN RAEEE BN T L LR 1
Time 0.c0 020 OdO 060 DBD IGO IZO 1.40 1.60 1.80 280 220 240 260 280 3.00 3.20 3.40 3860 380 ::UD 4.20 440
Name Ret Time Targat Response (Area)
METHANOL k2 0.000 0
ACETONE k2 0.000 5]
1i-PROPANOL {2 0.000 (o}
n-PROPANOL k2 2.914 1554710
ETHANOL §2 1.654 687015

Printed on: Mon Dec 22 08:50:
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Harris County Institute of Forensic Sciences

Sample Name ¢.20C STD Instrument Name GC-2
Misc Info RANGE (0.190-0.210)
Tray/Vial 1/4 Operator KP
Date Acguired 12/22/2014 8:19 Rcg. Method File ALCOHOL.M
Data File Name 4.D Last Calibrated Mon Dec 22 08:24:57 2014
Data Path C:\MSDCHEM\ 1\DATA\DECEM3ER 2014\122214_ETOH CALIBRATION CURVE\4.D
EAC-1
Res; Signal: 4.D\FID1A.ch
5o 1416
70000 ji
60000 }{
50000 || 2496
40000 f 1
30000 ‘
20000
10000 !
0 h 1.
e rpreT L R R N e R
Time 0.20 0.40 060 080 100 120 140 |60 IBD 200 220 240 260 280 300 320 340 360 380 400 420 440
Name Rat Time Amount (g/dL) Target Response (Area)
METHANOL c.o00 C.000 0
ACETONE c.co0 c.0co 0
i-PROPANOL 0.000 c.000 0
n-PROPANOL 2.495 c.020 1588413
ETHANOL 1.516 0.216 1420002
3AC-2
Rasgonse_ Signal: 4. D\FID2B.ch
1853
80000
60000
2.914
40000 [
il
20000 j\
0 P oo ) S
) ‘l‘f‘ll‘i‘"\"frjvllri—r!lllrlr 1T T r|||||||rI|l|\Jllll|l \llll'f‘l“ |[‘l L DL LN T RLAE I LN IR A
Time 0.20 0.40 0.60 0.80 100 120 140 1.60 1.80 2.00 2.20 240 2.60 280 3.00 3.20 3.40 3.60 3.80 400 420 440
Name Ret Time Target Response (Area)
METHANOL {i2 0.000 C
ACETONZ {2 0.000 Q
1i-PROPANOL 2 c.oco 0
n-PROPANOL 2 2.914 1622613
ETEANOL §#2 1.853 1432599

Printed on: Mon Deg¢ 22 C8:25:035 2014



Harris County Institute of Forensic Sciences

Sample Name
Misc Info
Tray/Vial

Date Acquired
Data File Names

1/4

4.D

12/22/2014 8:

0.200 STD
RANGE (0.190-0.210)

19

Instrument Name

Operator

Acg. Method File
Last Calibrated

GC-2

KP
ALCOHOL.M
Mon Dec 22 08:40:52 2014

Data Path C:\msdcham\1\data\DECEM3ER 2014\122214_ETOH CALIBRATION CURVE\4.D
BAC-1
Res| ) Signal: 4.d\FID1A.ch
o i
7mm0| }
§0000 |
]
sooooi 2.496
40000 i
30000
20000
10000
] - I\ ,
T T T r TririvT T T T T T ™ ™rT .‘lTllr-'T‘T'rﬁﬁl'l_rrTf_"
Time 020 040 060 060 100 120 140 IBO 180 200 2.20 240 260 280 300 320 3.40 360 3.80 4.00 4.20 ddO
Nzme Ret Time Amount (g/dL) Target Response (Area)
METHEANOL 0.000 0.000 0
ACETONE= 0.000 0.000 0
i-PROPANOQL 0.000 0.000 0
n-PROPANOL 2.495 0.020 15838413
ETHANOL 1.516 0.197 1420002
BAC-2
Rasponse_ Signal: 4.d\FID2B.ch
1.853
80000:
Y
smmq
2914
40000
|
M
20000 !\
: b IL |
‘|"‘1'!'"T"'|'f"1'l"'|"l""lr LN T Lt o LURL LR TrTT T 3 LEEAE REAL K ™7 T T T |I!l|!l T 7 Ll T T |~li||ll“l'|'|
Time 020 040 060 080 1.00 1.20 1.40 160 180 200 2,20 2.40 250 280 300 3.20 3.40 3.60 3.80 400 4,20 440
Name Ret Time Target Response (Area)
METEANOL #2 0.000 0
ACETONE H2 0.000 Q
i-2ROPANOL K2 0.000 0
n-2ROPANOL |2 2.914 1622613
ETHANOL {2 1.653 1432599
Printed on: MO Deg 22 08:50:22 2014



Harris County Institute of Forensic Sciences

Sample Name 0.300 STD Instrument Name

Misc Info RANGE (0.285-0.315)

Tray/Vial 1/5 Operator

Date Acgquired 12/22/2014 8:27 Acq. Method File
Data File Name ©5.D Last Calibrated

Data Path

GC-2

Xp
ALCOHOL.M
Mon Dec 22 08:32:5& 2014

C:\MSDCHEM\ 1\DATA\DECEMBER 2014\122214_ ETOH CALIBRATION CURVE\5.D

BAC-1
Res_ronse Signal: 5.D\FID1A.ch
2000 1.?15
|
100000
80000
60000
2.486
40000 |
20000 L
0 o A
S £ R a s AT o R R R Tl A S RS ;
Time 0.20 0.40 0.60 0.80 1.00 1.20 1.40 1.60 1.80 2.00 220 2.40 2,60 2.80 3.00 3zu 340 3.60 3.80 4.00 4.20 4.40
Mame Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n- PROPANOL 2.496 0.020 15825562
ETHANOL 1.515 0.323 2129981
BAC-2
Responsa_ Signal: 5.D\FID2B.ch
1.653
120000
100000
80000
60000
2913
40000 (
20000 ’
G[ a, by S f A\
Time 7020 0.40 0.60 0.80 1.00 1.20 1.40 1.60 1.80 2.00 2.20 2.40 2.50 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE # 0.000 0
i-PROPANOL #2 0.000 0
n- PROPANOL #2 2,913 1591655
ETHANOL #2 1.653 2170272
Printed on: Mon Dec 22 08:33:02 2014



Harris County Institute of Forensic Sciences

Sample Name 0.300 STD Instrument Name GC-2

Misc Info RANGE (0.285-0.315)

Tray/Vial 1/5 Operator KP

Date Acquired 12/22/2014 8:27 Acg. Method File ALCOHOL.M

Data File Name 5.D Last Calibrated Mon Dec 22 0B:40:52 2014

Data Path C:\msdchem\1\data\DECEMBER 2014\122214_ ETOH CALIBRATION CURVE\5.D

BAC-1

Resgonse, Signal: 5.d\FID1A.ch

‘FZOUOG 1_?15 =
100000 }
80000 |
60000 f
2.4595

40000

I
20000

0 B

— e e .

Time 020 040 060 oao 1.00 120 140 160 1&0 200 220 240 260 280 300 3.20 340 360 380 400 420 440
Nama Ret Time amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 4]
i-PROZPANOL 0.000 0.000 0
n-PROPANOL 2.496 0.020 1582662
ETHANOL 1.518 0.296 2129982

BAC-2 "

Response_ Signal: 5.d\FID2B.ch

1.:?53
120000 |
100000
80000
|
§0000:
2913
40000 ﬁ
|
20000 |
0 R ‘ L_ } k

LIS RS T (e e e N A Bt e T LRI LIEE N L S

_Iﬂﬁ_l-’_r
Time 0.20 0.40 0.60 0.80 1.00 1.20 1.40 1.50 1.80 200 220 240 250 280 300 320 340 360 3.80 4.00 420 «.40

Names Ret Time Targst Response (Area)
METHANOL 42 0.000 0
RCETONE #2 0.000 e
i-PROPANOL #2 0.000 0
n-PROPANOL #2 2.913 1591655
ETHEANOL {2 1.653 2170272

PFrinted on: Mon Dec 22 08:50:24 201z



Harris County Institute of Forensic Sclences
Forensic Alcohol Section
Calibration Report

Instrument: GC-2 Rnalyst : KP
Data Path : C:\msdchem\1\data\DECEMBER 2014\122214_ ETOH CALIBRATION CURVE

Seqg Path C:\msdchem\1\sequence\ETOH CALIBRATION CURVE_122214_KP.S
Acquisition Method: C:\MSDCHEM\1\METHODS\ALCOHOL.M

Calibration Date 12/22/2014 08:40:52 BM

ETHANOL
Response Ratio gﬂdL
- 0.fo0
1.8
1.6 ]
1.4 0.30°
1.2
1
p.200
0.8
0.6
i o.le°
0.4_
i 0,050
0.2
0,075
0 T : . : : - . . - T : : - T T T : : ; :
0 5 10 15 20
Amount Ratio
Resp Ratio = 9,073e-002 * Amt
Coef of Det (r®2) = 1.000 Curve Fit: Linear/(0,0)
Standard Nominal Ethanol n-Propanol Calculated
Name g/dL Area \rea g/dL Flag
0.025 STD 0.025 181911 1630036 0.025
0.050 STD 0.050 351547 1621381 0.048
0.100 STD 0.100 690646 15456187 0.098
0.200 STD 0.200 1420002 1588413 [0 frg 152 7
0.300 STD 0.300 2129981 1582662 0.297
0.400 STD 0.400 3031028 1651215 0.4£05

Correlation Coefficient

Calibration may be used.

Printed on: Mon

Dec

Q8:

ila
88

0.99 or Better

20
(o]
]

Fa



Harris County Insticute of Forensic Sciences

Sample Name 0.400 STD Instrument Name GC-2

Misc Info RANGE (0.380-0.420)

Tray/Vial 1/6 Operator KP

Date Acguired 12/22/2014 8:35 Acg. Method File ALCOHOL .M

Data File Name &.D Last Calibrated Mon Dec 22 08:40:52 2014

Data Path C:\MSDCHEM\E\DATA\DECEMBER 2014\122214 ETOH CALIBRATION CURVE\&.D

BAC-1

Respanse_ Signal. 8.d\FID1A.ch

1.515
150000
100000
50000 2.496
d = L /

Time 020 0450 050 080 100 120 140 160 180 200 2.20 2.40 260 2.80 3.00 320 340 360 3.80 4.00 420 4.20
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.496 0.020 1651215
ETHANOL . L 0.404 3031028

BAC-2

Response_ Signal: 8.d\FID2B.ch

1352
I
150000 |
100000
2913
50000 i
i
| i
0 " , 1 , AW
T T Ll AR | LN S BLACN B ILBLALELE RURCRLELN | |||1lxnl1||'"'-l"r|‘”'1’1"r!"me'T" LAARLILE SR R | T T3 1T Ty T LinL A Lhn NI BN AN LN L

Time 020 0.40 0.60 0.80 1.00 1.20 1.40 1.60 1.80 2.00 2.20 2.40 2.60 2.80 3.00 320 340 3.60 3.80 4.00 4.20 4.40
Name Ret Time Target Response (Area)

METHANQOL #2 0.000 o}
ACETONE #2 G.000 0
i-PROPANOL #2 ©.000 0
n-PROPANOL #2 2,913 1685842
ETHANOL #2 1.652 3074748

Printed on: Mon Dec 22 08:41:52 2014



[[EXNIRVISTN 4

Harris County Institute of Forensic Sciences

Sample Name 0.025 STD Instrument Name GC-2
Misc Info RANGE (0.022-0.027)
Tray/Vial 1/1 Operator ARS
Date Acquired 6/11/2015 10:40 Acg. Method File ALCOHOL.M
Data File Name 1.D Last Calibrated Thu Jun 11 10:45:41 2015
Data Path C:\MSDCHEM\1\DATA\JUNE 2015\061115 ETOH CALIBRATION CURVE\1.D
BAC-1
Response_ Signal: 1.D\FID1A.ch
2.810
"~ 40000 N | ) T
30000
20000
10000 1.528
0 L i\ L
T e e N BN R m
Time 020 040 060 080 100 120 140 160 180 2.00 220 240 2.60 2.80 3.00 320 340 350 380 400 420 440
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
1-PROPANOL 0.000 0.000 0
n-FROPANOL 2.510 0.020 1628268
ETHANOL 1.528 0.025 193509
BAC-2
Response, Signal: 1.D\FID2B.ch
'1 2.131
I
40000
30000
20000 !
!
10000 1.666
F |
|
QLH___ ____ﬂd JAS J
TT LIS LA N LIS R N I I LN L B B B MR B L B R (RURLIL R L liI|l<:llll[l[‘lillllY4ll‘nil: IIIITII-’"‘"ITT'T‘]"I‘T‘F‘!TTW
Time 020 0.40 0.60 0.80 1.00 120 140 160 180 2.00 2.20 2.40 2.60 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i1i-PROPANQL #2 0.000 0
n-PROPANOQOL 42 2.931 1586433
ETHANOL #2 1.666 171569

Printed on: Thu Jun 11 10:45:49 2015



LR P ATA 7%

Harris County Institute of Forensic Sciences

Sample Name 0.050 STD Instrument Name GC-2
Misc Info RANGE (0.047-0.052)
Tray/Vial 1/2 Operator AAS
Date Acquired 6/11/2015 10:48 Acg. Method File ALCOHOL.M
Data File Name 2.D Last Calibrated Thu Jun 11 10:53:56 2015
Data Path C: \MSDCHEM\ 1\DATA\ JUNE 2015\061115_ETOH CALIBRATION CURVE\2.D
BAC-1
Response_ Signal: 2.D\FID1A.ch
2.510
40000 - - T S T T i
f
30000
20000 1'?27
10000 i
0 8 ) \ J )
»I.\ill‘ 4.|II\\7|’ T |‘I\\|--I|I\IIIIKI |.YI|I¥I\4IIwI‘IIlil1|‘lllJlllil
Time 0‘20 040 060 0:30 100 ‘20 140 ‘160 "SD 2.00 2.20 2.40 2.60 280 300 3.20 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000C 0
n-PROPANOL 2,510 0.020 1628186
ETHANOL 1.527 0.048 364390
BAC-2
Response_ Signal: 2.D\FID2B.ch
2.431
|
40000
30000
1.
20000 969 \
10000! \ J
, S et s e S AR R ERRSEARENLE RS S
Time 020 040 060 080100120140160150 2.00 2.20 2.40 260 280 300 320 3.40 3.60 3;30 4,00 4.20 640
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000C 0
1-PROPANOL #2 0.000C 0
n-PROPANOL #2 2,931 1583783
ETHANOL #2 1.665 368377

Printed on: Thu Jun 11 10:54:04 2015



Raw P K

Harris County Institute of Forensic Sciences

Sample Name 0.100 STD Instrument Name GC-2
Misc Info RANGE (0.095-0.105)
Tray/Vial 1/3 Operator ARAS
Date Acguired 6/11/2015 10:57 Acqg. Method File ALCOHOL.M
Data File Name 3.D Last Calibrated Thu Jun 11 11:02:13 2015
Data Path C:\MSDCHEM\1\DATA\JUNE 2015\061115 ETOH CALIBRATION CURVE\2.D
BAC-1
Response Signal; 3.D\FID1A.ch
2.510
| [ SO | - s S

40000

30000

20000

10000 \

LI O e B B L L SR IR L LY (LIS L L RIS LRI LIRSS BRI

Wﬁmw'hﬁﬁmw
Time 0.00 0.20 040 0.60 0.80 1.00 1.20 1.40 1.60 1.80 2.00 2.20 240 260 280 3.00 3.20 3.40 3.60 3.80 4.00 420 440

Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.510 0.020 1638324
ETHANOL 1.526 0.100 763347
BAC-2
Response_ , Signal: 3.D\FID2B.ch
2.431
1.664
40000
30000

20000

|

i

10000 H
. ’ JL J

LN e L (LSLELEER S L T L N L L LI R L AL S R L LB S LB LA ISR I

Time 000 020 040 060 OBO 100 120 1.40 160 180 2.00 220 2.40 2.60 280 300 320 3.40 3.60 3.80 4.00 4.20 4.40

Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
1-PROPANOL #2 0.000 0
n-PROPANOL #2 2.931 1624568
ETHANOL #2 1.664 733242

Printed on: Thu Jun 11 11:02:21 2015



Sample Name
Misc Info
Tray/Vial

Date Acquired
Data File Name

ﬂf\uo DATA ﬁz’i

Harris County Institute of Forensic Sciences

0.200 STD Instrument Name GC-2

RANGE (0.190-0.210)

1/4 Operatox AAS

6/11/2015 11:05 Acqg. Method File ALCOHOL .M

4.D Last Calibrated Thu Jun 11 11:10:28 2015

Data Path C:\MSDCHEM\1\DATA\JUNE 2015\061115_ ETOH CALIBRATION CURVE\4.D
BAC-1
Response_ Signal: 4.D\FID1A.ch
1.525
. 80000 R
60000
| 2.510
[ f
40000 )
20000 |
U }I'IL A _L
N S RAm R ma e RSN BEDID LSS L n D R RRRERE T e
Time 000 020 040 0&50 0.80 1.00 1.20 1.40 1.60 1.80 2.00 220 240 260 280 300 320 340 360 3.80 4.00 420 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.520 0.020 1675596
ETHANOL 1.525 0.202 1570863
BAC-2
Response_ Signal: 4.D\FID2B.ch
1.663
80000
|
60000
* 2991
40000 |1 z
20000 !
B
0 A J,,\>_~
rl‘1i|¥1.l‘|\lt-lll_l_!'lll\I.l ™7 |\Il|‘lli-| T \-rr||s l‘r!ll}bllll\ ll'\lTrlll\l'l‘llI!lil
Time 0.00 0.20 0.40 050 0.80 1.00 120 140 150 180 200 220 2.40 260 280 3.00 3.20 3:40 3.60 3.‘30 4.00 4.20 440
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 2.931 1647732
ETHANOL #2 1.663 1537736

Printed on: Thu Jun 11 11:

10:36 2015



L DuTA g

Harris County Institute of Forensic Sciences

Sample Name 0.300 8TD Instrument Name GC-2
Misc Info RANGE (0.285-0.315)
Tray/Vial 1/5 Operator ARS
Date Acguired 6/11/2015 11:13 Acqg. Method File ALCOHOL .M
Data File Name 5.D Last Calibrated Thu Jun 11 11:18:39 2015
Data Path C:\MSDCHEM\1\DATA\JUNE 2015\061115 ETOH CALIBRATION CURVE\5.D
BAC-1
Response_ Signal: 5.D\FID1A.ch
| 1.524
120000 .
100000
80000
60000
2.510
40000
20000 |
0 M L L
AR et L T e o L D LU B L IS UL UL
Time 0.20 0.40 0.60 080 100 120 1,40 160 1.80 2.00 2.20 2.40 2JED 2.80 3.00 3.20 3.40 3.60 350 4.00 4.20 4.40
Name Ret Time Amount (g/dL) Target Response ({(Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.510 0.020 1648271
ETHANOL 1.524 0.300 22585921
BAC-2
Response_ ' Signal: 5.D\FID2B.ch
1462
120000
10000C
80000
80000
2,931
40000 i ﬂ
20000 {\
0 h J_k J ‘\_
T o LA a2 B e s AR REREEEEEET S
Time 0.20 0.40 0.80 0180100 1‘20140 160 1.80 2.00 220 2.40 2860 280 300 320 3.40 3.60 380 4.00 4.20 440
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 2.931 1605096
ETHANOL #2 1.662 2284584

Printed on: Thu Jun 11 11:18:47 2015



!

Harris County Institute of Forensic Sciences
Forensic Alcohol Section
Calibration Report

Instrument: GC-2 Analyst AAS
Data Path C:\msdchem\1\data\JUNE 2015\061115 ETOH CALIBRATION CURVE
Seqg Path C:\msdchem\1l\sequence\ETOH CALIBRATION CURVE_061115 AAS.S
Acquisition Method: C:\msdchem\1l\methods\ALCOHOL.M
Calibration Date 06/11/2015 11:26:53 AM
ETHANOL
_ Response Ratio e e e e s . , b i s
1.8_.. 0.’400
1.6
1.4}
7
| 70300
1. 2.0 ///
1
W1
0.8 0 o
0.6 o~
- B///
0.4 O‘\OD
0.2
///XE.DSD
A
/,OJ;zS
0 6 T T T T E L T T T T T 1 T l T T T l 1
0 5 10 15 20
Amount Ratio
Resp Ratio = 9.357e-002 * Amt
Coef of Det (r*2) = 1.000 Curve Fit: Linear/(0,0)
Standard Nominal Ethanol n-Propanol Calculated
Name g/dL Area Area g/dL Flag
0.025 STD 0.025 193509 1628268 0.025
0.05C STD 0.050 364390 1628186 0.048
0.100 STD 0.100 763347 1638324 0.100
0.200 STD 0.200 1570863 1675596 0.200
0.300 STD 0.300 2295921 1648271 0.298
0.400 STD 0.400 3066668 1631054 0.402
Correlation Coefficient 0.99 or Better
Calibration may be used.

Printed on:

Thu Jun 11 12:02:00 2015



M

Harris County Institute of Forensic Sciences

Sample Name 0.025 STD Instrument Name GC-2
Misc Info RANGE (0.022-0.027)
Tray/Vial 1/1 Operator ARS
Date Acquired 6/11/2015 10:40 Acqg. Method File ALCOHOL.M
Data File Name 1.D Last Calibrated Thu Jun 11 11:26:53 2015
Data Path C:\msdchem\1l\data\JUNE 2015\061115_ ETOH CALIBRATION CURVE\1.D
BAC-1
Response_ Signal: 1.d\FID1A.ch
2.510
”'400’00“-‘ o 7 '_'i]l_ Tt s T T T T
30000 i
20000
10000 1.228 1
i
| L
. I J L

IR (AL I L L LB N L L L LR

‘T'T"\""'T_l"T'T'T
Time 0.20 0.40 0.60 080 100 120 140 160 180 200 220 240 260 280 300 320 340 360 360 400 420 4.40

Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.510 0.020 1628268
ETHANOL 1.528 0.025 193509
BAC-2
Response_ Signal: 1.d\FID2B.ch
2.431
|
40000 ‘
30000 \
|
20000 \I
|
10000 1886 \
oL L | - A
. AR R s N R R R A B
Time 020 040 060 080 100 120 140 160 180 200 2.20 2.40 2.60 2.80 3.00 320 340 3.60 380 400 420 440
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 2.931 1586433
ETHANOL #2 1.666 171569

Printed on: Thu Jun 11 12:02:22 2015



o

Harris County Institute of Forensic Sciences

Sample Name 0.050 STD Instrument Name GC-2
Misc Info RANGE (0.047-0.052)
Tray/Vial 1/2 Operator AAS
Date Acquired 6/11/2015 10:48 Acg. Method File ALCOHOL.M
Data File Name 2.D Last Calibrated Thu Jun 11 11:26:53 2015
Data Path C:\msdchem\1\data\JUNE 2015\061115 ETOH CALIBRATION CURVE\2.D
BAC-1
Response_ Signal: 2.d\FID1A.ch
: 2.610
40600 D | | ) 7 T T
30000
20000 127

h

J
10000 |
; L J L

|||||| LERLEN L B B LI B B L LIS N L L L L L0 20 L TTTT T

Time 020 040 0.60 080100120 140160180 2.00 2.20 240 260 2.80 3.00 3.20 3.4C 3.60 3.80 400 420 440
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 ]

ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 Q
n-PROPANOL 2 /510 0.020 1628186
ETHANOL 1.527 0.047 364390
BAC-2
Response_ Signal: 2.d\FID2B.ch
2.931
40000
30000 !
20000 1'?65
|. \
|
10000
0 - & I }-k
T B o B A B B e S R Eama s S

Time 0.20 040 060 OBO 100120140 1.60 1.80 2.00 220 2.40 2.60 280 3.00 320 340 360 3.80 4.00 4I20 4.40
Name Ret Time Target Response (Area)

METHANOL #2 0.000 0
ACETONE #2 0.000 0
1-PROPANOL #2 0.000 0
n-PROPANOL #2 2. 931 1583783
ETHANOL #2 1.665 369377

Printed on: Thu Jun 11 12:02:24 2015



Harris County Institute of Forensic Sciences

A

Sample Name 0.100 STD Instrument Name GC-2
Misc Info RANGE (0.095-0.105)
Tray/Vial 1/3 Operator AAS
Date Acquired 6/11/2015 10:57 Acg. Method File ALCOHOL.M
Data File Name 3.D Last Calibrated Thu Jun 11 11:26:53 2015
Data Path C:\msdchem\1l\data\JUNE 2015\061115_ETOH CALIBRATION CURVE\3.D
BAC-1
Response_ Signal: 3.d\FID1A.ch
2.510
o 1.526
D s B _.“.l..m R S — e
30000 "
20000 [\
10000 } \
A J
0 k... _
............. — R RS s R e
Time 000 020 OAO 060 DBD 100 120 740 160 180 700 220 240 2.60 2.80 300 320 340 350 380 400 420 440
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.510 0.020 1638324
ETHANOL 1:.526 0.099 763347

BAC-2
Response_

40000

30000

200004

10000

Or—

1.664

Signal: 3.d\FID2B.ch

931

I

J

\
LT

Time

Printed on:

B A

Name
METHANOL #2
ACETONE #2

i-PROPANOL #2
n-PROPANOL #2
ETHANOL #2

Thu Jun 11 12:

Ret Time
.000
.000
.000
.931
.664

HMNOOO

02:26 2015

LU I B I 0

LI L LS
T [ T H |

000 0.20 040 080 080 100 120 140 160 180 200 220 240 250 2.80 3.00 3.20 3.40 3.60 3.80 400 420 4.40

Target Response (Area)
0

0

0
1624568
733242



/z}yas

Harris County Institute of Forensic Sciences

Sample Name 0.200 STD Instrument Name GC-2
Misc Info RANGE (0.190-0.210)
Tray/Vial 1/4 Operator ARAS
Date Acquired 6/12./2035 11:05 Acqg. Method File ALCCOHOL.M
Data File Name 4.D Last Calibrated Thu Jun 11 11:26:53 2015
Data Path C:\msdchem\1\data\JUNE 2015\061115 ETOH CALIBRATION CURVE\4.D
BAC-1
Response_ Signal: 4.d\FID1A.ch
1?25
80000 S | B _ , I
60000 p
!
’ 2.510
40000 Y
l |
20000 %
L JA
" S S Y 1 N, Y. )
[ e e R e T T T T T T
Time 0.00 0.20 0.40 0.60 0.80 100 120 1h0 160 130 200 720 2.40 2.60 2.80 3.00 3.20 340 360 380 400 420 440
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.:.510 0.020 1675596
ETHANOL 1.525 0.200 1570863
BAC-2
Response_ Signal: 4.d\FID2B.ch
m@ss
80000
60000
2.931
40000
i
20000/ _ f&
ok e SN J L
e A e R T T T T e T

Time  0.00 0.20 0.40 0.60 0.80 1.00 1.20 1.40 1.60 1.80 20{1 2.20 240 2.60 280 3.00 3.20 3.40 3.60 3.80 400 420 440

Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
1-PROPANOQOL #2 0.000 0
n-PROPANOL #2 2.931 1647732
ETHANOL #2 1.663 1537736

Printed on: Thu Jun 11 12:02:28 2015



Sample Name
Misc Info
Tray/vial

Date Acquired
Data File Name

4

Harris County Institute of Forensic Sciences

0.300 STD Instrument Name GC-2

RANGE (0.285-0.315)

1/5 Operator AAS

6/11/2015 11:13 Acg. Method File ALCOHOL.M

5.D Last Calibrated Thu Jun 11 11:26:53 2015

Data Path C:\msdchem\1\data\JUNE 2015\061115_ ETOH CALIBRATION CURVE\5.D
BAC-1
Response_ Signal: 5.d\FID1A.ch
1.524
120000 ) )
100000
80000
60000
2.510
40000 |
20000 !\
0 Ly j\
|||i|‘llil||’"?_.'_'_1_|_|_l_1' Lt L L O T NLALELNL I L L L Y R T
Time '0.20 0.40 0.0 0.80 1.00 120 1.49 160 1.80 2.00 220 2.40 2.60 280 3.00 3.20 3.40 3.60 3.80 4.00 420 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n- PROPANOL 2.510 0.020 1648271
ETHANCL 1.524 0.297 2255921
BAC-2
Response_ Signal: 5.d\FID2B.ch
1.462
120000 i
|
100000 |
|
80000 i
|
60000 7
‘ 2.931
‘ i
40000 | \
20000 ! \
0 HJL J e ———— -~
LELELIR] T |Il!l"||1| LI ||\l|| |ILII|II T T™rvr l|l|||\=li||l_l1|\Iil\lll[Tl\'l‘[l‘l |I||||l|ri||
Time 0.20 0.40 0.60 0.80 1.00 120 1.40 160 1.80 2.00 2.20 240 2.60 2.80 3.00 320 3.40 3.60 3.80 4.00 420 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 2.931 1605096
ETHANOL #2 1.662 2284584

Printed on:

Thu Jun 11 12:

02:30 2015



Harris County Institute of Forensic Sciences /

Sample Name 0.400 STD Instrument Name GC-2
Misc Info RANGE (0.380-0.420)
Tray/Vial 1/6 Operator AAS
Date Acquired 6/11/2015 11:21 Acg. Method File ALCOHOL.M
Data File Name 6.D Last Calibrated Thu Jun 11 11:26:53 2015
Data Path C:\MSDCHEM\ 1\DATA\JUNE 2015\061115_ETOH CALIBRATION CURVE\6.D
BAC-1
Response_ Signal: 6.d\FID1A.ch
‘ 1.524
~150000 0] - - B T
|
100000-,
50000.' 2.510
i !
ol . JL | AN
C
R R o e e e e R IR e T T T e T T
Time 0.20 0.40 0.60 0.80 1.00 120 “40 150 180 2.00 2.20 2.40 250"80 300 320 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2..510 0.020 1631054
ETHANOL 1.524 0.401 3066668
BAC-2
Response_ Signal: 6.d\FID2B.ch
1.662
150000 {
100000
o . :
Tr. T |flli| liY‘ TIT ‘1 T WWVWI'FTTWWWW
Time 0.20 0.40 0.60 080 100 1,20 1.40 1.50 1.80 2.00 2.20 2.40 2.60 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 22931 1590028
ETHANOL #2 1.662 3052151

Printed on: Thu Jun 11 11:27:53 2015



Sample Name
Misc Info
Tray/Vial

Date Acquired
Data File Name
Data Path

BAC-1
Response_

- .. 40000

Harris County Institute of Forensic Sciences

0.025 STD Instrument Name GC-1

RANGE (0.022-0.027)

1/1 Operator Kp

6/22/2015 8:01 Acg. Method File ALCOHOL.M

1.D Last Calibrated Mon Jun 22 08:06:55 2015

C:\MSDCHEM\ 1\DATA\JUNE 2015\062215 ETOH CALIBRATION CURVE\1l.D

Signal: 1.D\FID1A.ch
2.365

30000
20000
10000

0

|
!
1.692 \

I }AL L

LUSLE 0 b 0 UL B L R L L L (00200 L 1 LR LA LAY LU LIS ELRLILIEN DL LR RS RN LN R

Time 0.00 0.20 0.40 0.50 0.80 1.00 1.20 1.40 1.60 1.80 2.00 2.20 2.40 2.60 2.80 3.00 3.20 340 360 3.80 4.00 4.20 4.40

Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.765 0.020 1542908
ETHANOL 1.692 0.024 178016

BAC-2
Response_
35000

30000
25000
20000
15000
10000

5000

0

Signal: 1.D\FID2B.ch

1.795

il J'(\,L J L

AT

L LA R I S B R S L Y IR AL LA O B L LU Y BRI AR LEREEN N BN L LA R S L

Time  0.00 0.20 040‘060 0.80 1.00 1.20 1.40 1.60 1.80 200 220 240 260 2.80 3.00 3.20 3.40 360 3.80 4.00 4.20 4.40

Name

METHANCL #2
ACETONE #2
i1-PROPANOL #2
n-PROPANOL #2
ETHANOL #2

Ret Time Target Response (Area)
0.000 0
0.000 0
0.000 0
3% 151 1310860
1.785 138229

Printed on: Mon Jun 22 08:07:03 2015



Harris County Institute of Forensic Sciences

Sample Name . 0.050 STD Instrument Name GC-1
Misc Info RANGE (0.047-0.052)
Tray/Vial 1/2 Operator KPp
Date Acqguired £/22/2015 8:09 Acg. Metheod File ALCOHOL .M
Data File Name 2.D Last Calibrated Meon Jun 22 08:14:52 2015
Data Path C:\MSDCHEM\ 1\DATA\JUNE 2015\0622 15 ETOH CALIBRATION CURVE\2.D
BAC-1
Response_ Signal: 2.D\FID1A.ch
2.?’65
— .. 40000 - ~ R AN - WS
30000
20000 1.691
)
!
|
10000
: \
; gL J
........ A RREREEE B e B o e B e s

Time 000 020 {}40 OED 080 100 120 1.40 1.60 1.80 2.00 220 240 260 2.80 3.00 3.20 340 360 3.80 400 4.20 4.40 -

Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
1-PROPANOL 0.000 0.000 0
n-PROPANOL 2.765 0.020 ' 1526072
ETHANOL 1.691 0.049 349862
BAC-2
Response_ Signal: 2.D\FID2B.ch
35000 381
30000
25000
20000
15000 g
10000 ' t
|
5000 ‘JL J L
4.092
0 LA -
LR UL TT | IR R R nYlII\IIIi\l[I‘I!|\ T IIT_ITIIllll‘I'\ITIIIIl A (8 it o

- T V‘ﬁﬁmﬁ—[ﬂ_‘
Time  0.00 020 040 0.60 OBO 100 1.20 140 160 1.80 2.00 2.20 2.40 260 2.80 3.00 3.20 340 360 380 4.00 4.20 4.40

Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
1-PROPANOL #2 0.000 0
n-PROPANOL #2 3,151 1292527
ETHANOL #2 1.794 295042

Printed on: Mon Jun 22 08:15:00 2015



Harris County Institute of Forensic Sciences

Sample Name 0.100 STD Instrument Name GC-1
Misc Info RANGE (0.095-0.105)
Tray/Vial 1/3 Operator KP
Date Acquired 6/22/2015 8:17 Acq. Methed File ALCOHOL.M
Data File Name 3.D Last Calibrated Mon Jun 22 08:22:50 2015
Data Path C:\MSDCHEM\l\DATA\JUNE 2015\062215_ETOH CALIBRATION CURVE\3.D
BAC-1
Response_ Signal: 3.D\FID1A.ch
zres
— . .40000 R —— . . S
30000
20000
10000
|
4 T4 . A
—!—FW-T"I—I_I‘"J_'—rﬁ_rTT——T_T—'—T lllllllll IIl:l‘|¥|- LI I I B o III‘IIII\I\T |r.|, AilYlll\lIili! II||!|$IEI¥Ii|i
Time 0.20 0.40 0.60 0.80 1,00 1.20 1.40 160180 200 2.20 2.40 2.60 2.80 300 320 3.40 3.60 380 4.00 4.20 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
1-PROPANOL 0.000 0.000 0
n-PROPANOL 2. 765 0.C20 1490586
ETHANOL 1.690 0.088 690948
BAC-2
Response_ Signal: 3.D\FID2B.ch
35000} 248
1.792
30000 ’! \
25000 J |
20000 ‘
15000 l
10000 |
5000 ' L
' 093 J
? AR / __
e AR AR SR R EREEE T e RS N RS Kmman e e
Time 0.20 040 OBD DBO 1.00 120 140160 180 2.00 2.20 240 260 280 3.00 320 3.40 3.60 380 400 420 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 3.151 1277446
ETHANOL {2 T 792 585580

Printed on: Mon Jun 22 08:22:58 2015



Harris County Institute of Forensic Sciences

Sample Name 0.200 STD Instrument Name GC-1
Misc Info RANGE (0.190-0.210)
Tray/Vial 1/4 Operator KP
Date Acquired 6/22/2015 8:25 Acqg. Method File ALCOHOL.M
Data File Name 4.D Last Calibrated Mon Jun 22 08:30:47 2015
Data Path C:\MSDCHEM\ 1\DATA\JUNE 2015\062215_ETOH CALIBRATION CURVE\4.D
BAC-1
Response Signal: 4.D\FID1A.ch
7
B B 1.689
T R s e WP . s R e S ) T S
60000
50000
2.764
40000
30000 \
I
20000 \
10000 I. L
o_; A \_
T e L B B I i e L I UL SRAERIRAERIwS
Time 020 040 060 080 100 120 1.40 1|60 1.80 2.00 2.20 240 260 280 300 320 34(} 360 380 400 420 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.764 0.020 1529326
ETHANOL 1.689 0.199 1416962
BAC-2
Response_ Signal: 4.D\FID2B.ch
1.1’90
60000+
50000
40000 3,150
30000
20000
10000 \
I ———
Time 020 040 060 080100 120140160 180 200 220 240 260 280 300 320 340 360 3.80 4.00 420 440
Name Ret Time Target Response (Area)
METHANOL #2 0.000
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 3.150 1289288
ETHANOL #2 1.. 790 1211770

Printed on: Mon Jun 22 08:30:55 2015



Harris County Institute of Forensic Sciences

Sample Name 0.300 STD
Misc Info RANGE (0.285-0.315)
Tray/Vial 1/5

Date Acquired 6/22/2015 B8:33

Data File Name 5.D

Instrument Name

Operator
Acqg. Method File
Last Calibrated

GC-1

KP
ALCOHOL.M

Mon Jun 22 08:38:46 2015

Printed on: Mon Jun

22 08:38:54 2015

Data Path C:\MSDCHEM\1\DATA\JUNE 2015\062215_ETOH CALIBRATION CURVE\S.D
BAC-1
Res1ponse Signal: 5.D\FID1A.ch
o 1.688
100000!
80000
60000
2.764
40000
20000
0 A _./
AR R B B T R N EARAN AR A S Ry LR R AR
Time 0.20 0.40 0.50 0.80 1.00 1.20 1.40 1.60 1.80 200 220 240 2.60 2.80 300 320 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.764 0.020 1553733
ETHANOL 1.688 0.302 2185880
BAC-2
Response_ Signal: 5.D\FID2B.ch
1.789
100000
80000
60000
40000 3.150
20000
[
g 1.082 | J \
r A RRa R ST e  RARRREREE T T
Time 020 040 060 080 100120140 160180 200 220 2.40 2.60 2IBO 3.00 3.20 3.40 3.60 380 4.00 4.20 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 3.150 1333704
ETHANOL #2 1.788 1860577



Harris County Institute of Forensic Sciences
Forensic Alcohel Section
Calibration Report

Instrument: GC-1 Analyst : KP
Data Path : C:\msdchem\1\DATA\JUNE 2015\062215 ETOH CALIBRATION CURVE
Seq Path : C:\msdchem\1l\sequence\ETOH CALIBRATION CURVE_062215_KP.S
Acguisition Method: C:\msdchem\1\METHODS\ALCOHOL.M
Calibration Date : 06/22/2015 08:46:46 AM
ETHANOL
~ “Response Ratio— e —ffaﬂ . B .
o Yoo

(=)

0 - T . : . : : 0 : - : T . . - T
0 5 . 10 15 20
Amount Ratio
Resp Ratio = 9.378e-002 * Amt
Coef of Det (xr"2) = 1.000 Curve Fit: Linear/(0,0)
Standard Nominal Ethanol n-Propanol Calculated
Name g/dL Area Area g/dL Flag
0.025 STD 0.025 178016 1542908 0.025
0.050 STD 0.050 349862 1526072 0.049
0.100 STD 0.100 690948 1490586 0.0%89
0.200 STD 0.200 1416962 1529326 0.198
0.300 STD 0.300 2185880C 1553733 0.300
0.400 STD 0.400 2908629 1544448 0.402

Correlation Coefficient 0.99 or Better
Calibration may be used.

Printed on: Mon Jun 22 09:07:44 2015



Harris County Institute of Forensic Sciences

Sample Name 0.025 STD Instrument Name GC-1
Misc Info RANGE (0.022-0.027)
Tray/Vial 1/3 Operator KP
Date Acquired 6/22/2015 8:01 Acg. Method File ALCQHOL.M
Data File Name 1.D Last Calibrated Mon Jun 22 08:46:46 2015
Data Path C:\msdchem\1\DATA\JUNE 2015\062215 ETOH CALIBRATION CURVE\1.D
BAC-1
Rasponse_ Signal: 1.d\FID1A.ch
2.165
40000 I N - e AR S — i -

30000 \

20000 \

10000 1.682

0 M .
LN NERL L NI N L EARA RREA R R RN R RS R AR R e ST RS T TTTT TTIT T T T

0.00 020 0.40 060 DSG 100 120 140 160 180 2,00 220 2.40 260 2.80 3.00 3.20 3.40 360 380 4.00 4.20 4.40

Time
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 g 0
ACETONE 0.000 0.000 0
i-PROPANOL 0.000 0.000 0
n-PROPANOL 2.765 0.020 1542908
ETHANOL 1.692 0.024 178016
BAC-2
Response_ Signal: 1.d\FID2B.ch
35000 -
30000
25000
20000
15000
10000
1.795
5000
093
0 j J,, J
_fllill\l‘l-l | BRI LRI L B B L LA IR LI LU LN I S LR wur|1!|||.\>fl|nx|||||||l||\|||.
Time  0.00 0.20 0.40 060 OBO 100 1.20 1.40 1.60 180 200 220 2.40 2,60 280 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
1-PROPANOL #2 0.000 0
n-PROPANOL #2 3.151 1310860
ETHANOL #2 1., 795 138229

Printed on: Mon Jun 22 09:07:54 2015



Harris County Institute of Forensic Sciences

Sample Name 0.050 STD
Misc Info RANGE (0.047-0.052)
Tray/Vial 1/2

Date Acquired 6/22/2015%
Data File Name 2.D

Data Path

BAC-1
Response_
40000

B84

09

30000:

20000

10000

0

11.173

Jela

1.691

L JU

Instrument Name GC-1

Operator KP

Acg. Method File ALCOHOL.M

Last Calibrated Mon Jun 22 08:46:46 2015

C:\msdchem\1\DATA\JUNE 2015\062215_ ETOH CALIBRATION CURVE\2.D

Signal: 2.d\FID1A.ch
2.765

........... T

LI L B

RIS L LIS L 20 L AL O L L LA LALELL BLLRLIS Y L

Time  0.00 020 040 050 080 1.00 1.20 1.40 1.60 1.80 2.00 220 240 260 2.80 3.00 3.20 3.40 3.50 3.80 4.00 4.20 4.40

BAC-2

Response_
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30000

25000

20000

15000

10000

5000

0

Time  0.00 020 040 0.60 0.80 1.00 120 1.40 1.60 1.

Printed on: Mon Jun 22 09:

Name Ret Time
METHANOL 0.000
ACETONE 0.000
i -PROPANOL 0.000
n-PROPANOL 2.765
ETHANOL 1.691

\7
\\
L I\

Amount (g/dL) Target Response (Area)
0.000 0
0.000 0
0.000 0
0.020 1526072
0.048 349862

Signal: 2.¢\FID2B.ch

sxm

LRI BLELELEE S LA I O N B

Name Ret Time

METHANOL #§2
ACETONE #2
1-PROPANOL #2
1-PROPANOL #2
ETHANOL #2

PWooo

.000
.000
.000
181
. 794

07

:56 2015

T

LI L L L O L LB (BLELELELE BLELEL R L

80 2.00 2.20 2.40 250 280 300 320 3.40 3.60 380 400 420 440

Target Response (Area)
0
0
0
1292527
295042



Harris County Institute of Forensic Sciences

Sample Name 0.100 STD Instrument Name GC-1
Misc Info RANGE (0.095-0.105)
Tray/Vial 1/3 Operator KP
Date Acquired 6/22/2015 8:17 Acg. Method File ALCOHOL.M
Data File Name 3.D Last Calibrated Mon Jun 22 08:46:46 2015
Data Path C:\msdchem\ 1\DATA\ JUNE 2015\062215_ETOH CALIBRATION CURVE\3.D
BAC-1
Response_ Signal: 3.d\FID1A.ch
400000 B0 e 2 65 _ — .
30000:
20000 \
10000 \
I
| pa o I
|II\|IIIII\I T |||YlYl‘-\.\11||_\|\rl\l| |l!\lil|il|ll;i|\‘lIFI|Illi!l(l‘\ll4|illll|il Illlii|
Time 0.20 0.40 060 080100120 1.40 1.60 1.80 200 220 2.40 260 2.80 3.00 3.20 3.40 3.60 3.80 4.00 4.20 4.40
Name Ret Time Amount (g/dL) Target Response (Area)
METHANOL 0.000 0.000 o}
ACETONE 0.000 0.000 0
i1 -PROPANOL 0.000 0.000 - 0
n-PROPANOL 2.765 0.020 1490586
ETHANOL 1.690 0.098 €90948
BAC-2
Response_ Signal: 3.d\FID2B.ch
35000 g1
1.792
30000
25000
20000
15000
10000
5000: \
0 o g J A
_T_T"F'lllrl‘ T T Yll—1>l!|‘||\|r T 1_!"1_!—l_|""l_l—|—l_i_l_l’rr'lxl||i| n‘li‘lilk\lllilllwl\lw-
Time 0.20 040 OGO 080 100 1.20 1.40 1.60 180 200 220 2.40 2.60 2.80 3.00 320 340 3.60 3'80 4,00 4.20 440
Name Ret Time Target Response (Area)
METHANQL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANOL #2 3,151 1277446
ETHANOL #2 1. 792 585580

Printed on: Mon Jun 22 09:07:58 2015



Harris County Institute of Forensic Sciences

Sample Name 0.200 STD Instrument Name GC-1
Misc Info RANGE (0.190-0.210)
Tray/Vial 1/4 ) Operator KP
Date Acquired 6/22/2015 8:25 Acg. Method File ALCOHOL.M
Data File Name 4.D Last Calibrated Mon Jun 22 08:46:46 2015
Data Path ¢:\msdchem\1\DATA\JUNE 20154062215 ETOH CALIBRATION CURVE\4.D
BAC-1
Response_ Signal: 4.d\FID1A.ch
1.689
70000 = SIS ] BEE—— A R R W U . [
60000
50000
2.764
40000
30000
20000 I
10000
g fn : S . g ;
lEIITEIIKIII|K|||li|\|ll|\-l |l||illi-[Tl\ Trrr IIIIj-llY[IIIiI\I\||I-I lI]llYl"I"JIIIIITIF
Time 0.20 0.40 0.60 080100120‘k40160 180 2.00 2.20 2.40 260 2.80 3.00 3.20 3.40 360 3.80 4.00 4.20 4.40 -
Name Ret Time Amount (g/dL) Target Response (Area)
METHANCL 0.000 0.000 0
ACETONE 0.000 0.000 0
-PROPANOL €.000 0.000 0
n-PROPANOL 2.764 0.020 1529326
ETHANOL 1.689 0. 197 1416962
BAC-2
Response_ Signal: 4.d\FID2B.ch
1.790
60000
50000
40000 3.150
30000
20000
10000 ! J
B I i R S A I L e S ERAS AR RS A S LR L L UL R
Time 0.20 0.40 0.60 0.80 1.00 1.20 140160‘180 2.00 2.20 2.40 260 2.80 3.00 3.20 3.40 360 3.80 4.00 4.20 4.40
Name Ret Time Target Response (Area)
METHANOL #2 0.000 0
ACETONE #2 0.000 0
i-PROPANOL #2 0.000 0
n-PROPANCL #2 3.150 1289288
ETHANOL #2 1.790 1211770

Printed on: Mon Jun 22 09:08:00 2015



Harris County Institute of Forensic Sciences

Sample Name 0.300 STD Instrument Name GC-1
Misc Info RANGE (0.285-0.315)
Tray/Vial 1/5 Operator KP
Date Acquired 6/22/2015 B:33 Acg. Method File ALCOHOL.M
Data File Name 5.D Last Calibrated Mon Jun 22 08:46:46 2015
Data Path C:\msdchem\1\DATA\JUNE 2015\062215 ETOH CALIBRATION CURVE\5.D
BAC-1
Response Signal: 5.d\FID1A.ch
20000} 1.688
100000 l
80000
60000
2.764
40000
20000 \
" . L

LI L LU L LN O L L L UL LY (NSNS | BALELEES IEILALI S BN S S L SLALULICEN FLICELLE BTSN B L L |

Time 0.20 0.40 0.60 0.80 1.00 1.20 1.40 1.60 180 200 220 2.40 2.60 2.80 3.00 3.20 3.40 360 3.8C 4.00 420 440

Name Ret Time Amount (g/dL) Target Respcnse (Area)
METHANOL 0.000 0.000 0
ACETONE 0.000 0.000 0
1-PROPANOL 0.000 0.000 0
n-PROPANOL 2.764 0.020 1553733
ETHANOL 1.688 , 0.300 2185880
BAC-2
Response_ Signal: 5.d\FID2B.ch
1.789
100000
80000
600001
40000& 3.180
20000
. 1.092 J\ L
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Expert witness credentials called’into ques

FOX 26 houston.com

Expert witness credentials called into question on DWI| cases

By: Angela Chen (maiIto:angeia.chen@foxtv.com?body:http://www.fonGhouston.com/news/20334ﬁ09-’ (LT

story)
POSTED:SEP 07 2016 09:28PM CDT
UPDATED:SEP 07 2016 09:48PM CDT

HOUSTON - The Harris County District Attorney's office is re-evaluating a decade's worth of DWI cases.

This comes after the credentials of an expert witness, a toxicology analyst, were called into question.



The analyst has been identified as Dr. Fessessework Guale, who works with the Harris County Institute of
Forensic Sciences.

Top fox26houston.com Searches = Galveston Royal Fox Face Off Dragon Galena Park Drake Breaking News

The issue of concern is her educational background. Court testimony shows that as an expert witness on
DWI cases, she has said, under oath, that she has a Master's in Toxicology.

However, a notice sent out by the Harris County District Attorney's office says she, "in fact, received her
Master's in Physiological Sciences." But an attorney who said he has cross examined her before and has
her resume, showed Fox 26 News that her Master's is actually in physiological sciences for animals and
that she has a vet degree from Ethiopia.

"All of her formal education has been toward animals, not the human body. This is very disturbing," said
Tyler Flood, the president of the Harris County Criminal Lawyers Association.

A statement from the Institute of Forensic Sciences acknowledges the discrepancy between the title

listed on Dr. Guale's degree and her testimony. Below is the statement from the Institute of Forensic
Sciences in full.

Dr. Fessessework Guale is fully qualified to hold her current position at the IFS and to provide expert
testimony in court. However, in response to feedback from the HCDAO regarding recent testimony from
Dr. Guale, the new IFS Chief Toxicologist performed a review of Dr. Guale's credentials and some of her
testimony. During the review, she identified a difference between the title listed on her degree and her
testimony.

Dr. Guale has testified that she possesses a Master of Science degree in Toxicology. In fact, Dr. Guale's
degree title is a Master of Science degree in Physiological Science; her master's program included
coursework and thesis research in Toxicology. She has participated in continuing education in forensic
toxicology throughout her professional career. Dr. Guale has earned certification by the American Board
cf Forensic Toxicology reflecting her knowledge, training, and experience in forensic toxicology.

IFS will review her previous testimonies to determine the extent of action necessary. In the meantime, Dr.
Guale's duties have been reassigned pending courtroom testimony re-training.

So what does this mean? It could lead to cases being overturned.

This calls into question question the validity of all the verdicts and the pleas in every case she has been
involved with," said Flood.



4

The Harris County Criminal Lawyer Association is demanding her immediate resignation and that the
DA's office file aggravated perjury charges for false testimony.
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'Expert' witness under fire for false transcripts

Marcelino Benito, KHOL 10:12 PALEST Sepiember 07, 2016

HOUSTON - An expert witness with Harris County Institute of
Forensic Sciences is under fire, accused of lying on the stand.
It puts nearly 10 years of DWI cases in jeopardy.

KHOU 11 News dug up court testimony transcripts that show

Dr. Fessessework Guale, a toxicology operations manager at
HCIFS, claimed to have a Master's of Science degree in
Toxicology from Oklahoma State University.

It turns out that's not true.

"That's a lie, she has a masters in physiological sciences," said Tyler Flood. "But when you look
closer it doesn't relate to humans."

Flood is a defense attorney and President of the Harris County Criminal Lawyer's Association.
He says that liz on ifie stand impacts 80-75 of his clients and that's just the beginning.

"There's hundreds, hundreds," said Flood.

HCIFS first employed Dr. Guale back in 2000. She's climbed up the ranks over time and started
testifying in DWI and other felony cases as an expert witness for the Harris County District
Attorney's office in 2006.

"She needs to be credible," said Dr. Roger Kahn, director of Harris County's Crime Lab. "She
needs to be accurate, and we need to be confident her testimony is reliable.”

Dr. Kahn says when his office realized Dr. Guale was misrepresenting her credentials in court,
they took action and notified the DA's office.

They've since alerted defense attorney's across our area fo review their cases.
"Qur reputation means everything to us,” said Kahn.

Right now, that reputation is questionable in court. Dr. Guale does have a Doctorate in Veterinary
Medicine from Ethiopia, but her toxicology training at Oklahoma State only relates to animals.

"We see which articles she's composed," said Flood. "Articles about rectal temperatures in
donkeys."

Flood says cases need to be re-opened.

"Some people may be in prison right now for many, many years because of her testimony," said
Flood.

The ME's office tells KHOU 11 News it does believe she's qualified, but is committed to getting to
the bottom of why she lied in court.

“It's up to us to restore the credibility of the agency, to do a complete review until the community
is satisfied," said Kahn.

Dr. Guale's duties have been reassigned pending courtroom testimony re-training and the
completion of the investigation.
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HOUS:TON - The Harris County expert witness at the center of the most recent
controversy for the district attorney's office is under fire for allegedly not telling the
truth -- under oath -- about her education and expertise. it's a dilemma that could
impact hundreds if not thousands of DWI cases dating back to 2006.

At her home in Pearland, Dr. Fessessework Guale called the matter a
"misunderstanding.”

More News Headlines

Lone Star College steps up to help former ITT Tech students
(/feducation/itt-educational-services-to-discontinue-operations)

Man accused of killing Deputy Goforth being transferred to jail from... (/news/man-accused-of-
killing-deputy-goforth-transferred-to-jail-from-mental-hospital)

Sheriff: 3 Harris County jailers suspended after hitting restrained inmate (/news/harris-county-
sheriff-talks-about-assault-of-detention-officer)

Thief takes car with sleeping é-year-old inside (/news/national/thief-takes-car-with-sleeping-6-
year-old-inside)

1 killed in shooting at Cypress apartment complex (/news/at-least-1-injured-in-cypress-shooting)

"My training is in toxicology but the degree says physiological sciences, which is a big
area which toxicology is a sub part of it," says Guale. "It's called a sub discipline."

The DA's office informed a group of defense attorneys Tuesday that Guale may have
testified in the past her masters was in toxicology -- whenit, in fact, is in physiological
sciences. Her testimony has been key in numerous DWI convictions over the past
decade.

The president of the Harris County Criminal Lawyers Association says his and other
groups will ask for Guale to be indicted and never again be allowed to testify in DWI
cases.

"We're asking for her resignation, we're asking that all these cases be revisited that
she was on," says Attorney Tyler Flood. "We're asking that the DA's office not
designate her as an expert witness."

LATEST?




The DA's office says its investigation has just begun and right now it is working to find
out exactly how many cases Guale has testified in.
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Texas (/news/texas)
Toxicologist in Houston reassigned amid credentials review

Posted: Sep 08, 2016 08:30 AM CDT
Updated: Sep 08, 2016 08:30 AM CDT

HOUSTON (AP) @@ A toxicologist with the Harris County Institute of Forensic Sciences has been

reassigned amid a review of alleged discrepancies about her credentials.

Prosecutors this week notified some defense attorneys in Houston about issues related to Dr.
Fessessework Guale (fuh-SES-work gwayl). She's testified as a toxicology expert in drunken driving cases
since 2006.

Tyler Flood, who's president of the Harris County Criminal Lawyers Association, says Guale should resign.

Flood says her testimony could impact hundreds of cases.

Guale says it's all a misunderstanding and that her training is in toxicology, but her master's degree from

Oklahoma State University says physiological sciences.

A statement Wednesday from the institute, which is Harris County's medical examiner, says Guale is fully

qualified to hold her current position and to provide expert testimony in court.

Associated Press



Toxicologist in Houston reassigned amid credentials
review

Posted: Thursday, September 8, 2016 9:30 am

HOUSTON (AP) — A toxicologist with the Harris County Institute of Forensic Sciences has been
reassigned amid a review of alleged discrepancies about her credentials.

Prosecutors this week notified some defense attorneys in Houston about issues related to Dr.
Fessessework Guale (fuh-SES'-work gwayl). She's testified as a toxicology expert in drunken driving
cases since 2006.

Tyler Flood, who's president of the Harris County Criminal Lawyers Association, says Guale should
resign. Flood says her testimony could impact hundreds of cases.

Guale says it's all a misunderstanding and that her training is in toxicology, but her master's degree from
Oklahoma State University says physiological sciences.

A statement Wednesday from the institute, which is Harris County's medical examiner, says Guale is
fully qualified to hold her current position and to provide expert testimony in court.
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Toxicologist responds to claims she lied on her resume, Jessica Willey reports.

By Jessica Willey

HARRIS COUNTY (KTRK) -- The Harris County District Attorney is asking
defense attorneys to review a decade's worth of their DWI cases looking for
possible errant testimony from a Harris County toxicology witness.

According to a notice sent by the District Attorney's office Tuesday night,
"Dr. Fessessework Guale of the Harris County Institute of Forensic Sciences
may have testified in past trials that she received her Master's (sic) of Science
degree in Toxicology when, in fact, she received her Master's (sic) of Science
degree in Physiological Sciences (with coursework and research in
toxicology)."

A review of Dr. Guale's resume however reveals that her degree is from a
veterinary college. She also holds a doctorate in veterinary medicine from an

Ethiopian veterinary school as well.

"l did not lie. It's just a misunderstanding. | actually told the truth," said Guale
when questioned about the credentials at her home in Pearland.

Reporter: "You say you have a Masters in toxicology. Is that true?"

Guale: "My Masters is in Physiological Sciences which toxicology is a sub-
discipline of!"

Guale added she is board certified in forensic toxicology and maintains the

basic science behind the effects of alcohol is the same in animals and humans. N EWS

Guale testifies about a defendant's condition based on their blood/alcohol
content.
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The Harris County Criminal Lawyers Association (HCCLA) is calling for
criminal action against Guale, saying she perjured herself. Defendants may
have been convicted based on her testimony, according to HCCLA President
Tyler Flood.

The Harris County Institute of Forensic Sciences says Guale is being
retrained. They are confident in her expertise despite the resume issues.

"There's nothing wrong, nothing to discipline. It's just a misunderstanding,'
Guale said.
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Toxicologist in Houston reassigned amid

credentials review

Posted: Sep 08, 2016 8:37 AM CDT
Updated: Sep 08, 2016 8:37 AM COT

HOUSTON (AP) - A toxicologist with the Harris County Institute of Forensic Sciences has been
reassigned amid a review of alleged discrepancies about her credentials,

Prosecutors this week notified some defense attorneys in Houston about issues related to Dr.
Fessessework Guale (fuh-SES'-work gwayl). She's testified as a toxicology expert in drunken
driving cases since 2006.

Tyler Flood, who's president of the Harris County Criminal Lawyers Association, says Guale
should resign. Flood says her testimony could impact hundreds of cases.

Guale says it's all a misunderstanding and that her training is in toxicology, but her master's
degree from Oklahoma State University says physiological sciences.

A statement Wednesday from the institute, which is Harris County's medical examiner, says
Guale is fully qualified to hold her current position and to provide expert testimony in court.

Copyright 2016 The Associated Press. All rights reserved. This material may not be published,
broadcast, rewritten or redistributed.
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HOUSTON

DWI cases under scrutiny after
questions arise on expert's
qualifications

Expert's résumé triggers audit of past 10 years

By Brian Rogers | September 7,2016 | Updated: September 7, 2016 9:39pm

Photo: Robert Daly, Getty Images



Scales of justice on the judgeAfA+s bench

More than 10 years worth of DWI cases are under review after questions were raised about
the qualifications of a county lab supervisor, according to the Harris County District
Attorney's Office.
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TEXAS FORENSIC SCIENCE COMMISSION « LAB DISCLOSURE FORM (Cont.)

1. PERSON COMPLETING THIS FORM
Name: Michal Pierce, M.S., F-ABC

Laboratory: Harris County Institute of Forensic Sciences (HCIFS)

Address: 1885 Old Spanish Trail
City: Houston
State: Texas Zip Code: 77054

Home Phone:

Work Phone: 713-796-6915

Email Address (if any): Michal.Pierce @ifs.hctx.net

2. SUBJECT OF DISCLOSURE

List the full name, address of the laboratory, facility
or individual that is the subject of this disclosure:

Individual/Laboratory: Fessessework Guale of the HCIFS

Address: 1885 Old Spanish Trail

City:  Houston

State: Texas Zip Code: 77054

Year Laboratory Accreditation Obtained: 1999

Name of National Accrediting Agency: #5008 @A sico 2009

Date of Examination, Analysis, or Report:

Type of Forensic Analysis: Forensic Toxicology

Laboratory Case Number (if known): various

Is the forensic analysis associated with any law enforce-
ment investigation, prosecution or criminal litigation?

Yes [X] No | |

3. WITNESSES

Provide the following about any person with factual
knowledge or expertise regarding the facts of the
disclosure. Attach separate sheet(s), if necessary.

First Witness (if any):

Name: Teresa Gray, PhD, F-ABFT

Address: 1885 Old Spanish Trail, Houston, TX 77054

Daytime Phone: 713-796-6728

Evening Phone:

Fax:

Email Address: Teresa.Gray@ifs.hctx.net

Second Witness (if any):

Name: Warren Samms, PhD, F-ABC

Address: 1885 Old Spanish Trail, Houston, TX 77054

Daytime Phone: 713-796-6728

Evening Phone:

Fax:

Email Address: Warren.Samms @ifs.hctx.net

Third Witness (if any):

Name: Roger Kahn, PhD, F-ABC

Address: 1885 Old Spanish Trail, Houston, TX 77054

Daytime Phone: 713-796-6728

Evening Phone:

Fax:

* If you answered “Yes” above, provide the following
information (if possible):

* Name of Defendant: Not one case specifically

* Case Number/Cause Number:

(if unknown, leave blank)

* Nature of Case:

(e.¢ burglary, murder, eic.)

*The county where case was investigated,
prosecuted or filed: Harrs
* The Court:

* The Outcome of Case:

* Names of attorneys in case on both sides (if known):

Email Address: Roger.Kahn@ifs.hctx.net

Page 2



TEXAS FORENSIC SCIENCE COMMISSION « LAB DISCLOSURE FORM (Cont.)

4. DESCRIPTION OF DISCLOSURE

Please write a brief statement of the event(s), acts or omissions that are the subject of the disclosure. See Page 6 of
this form for guidance on what information should be disclosed to the Commission.

Laboratory management conducted a review of Dr. Guale's credentials and training while
evaluating her recent court testimonies. During this review it was discovered that she was

misstating one o her degree fittles when Iestllylng as an expert witness. Dr-Guale holds a Master

£ Ol ol H b U 1
Ul ollclive ucyiee 1T TUAILUIUYUY.

Page 3



TEXAS FORENSIC SCIENCE COMMISSION « LAB DISCLOSURE FORM (Cont.)

5. DESCRIPTION OF CORRECTIVE ACTION TAKEN

Please describe any corrective actions or corrective action plans the laboratory has developed to address the
issues discussed in this disclosure. Please attach copies of the actions taken and/or future corrective plan
to this disclosure form.

Please let the Commission know if any other agencies (e.g., Texas Rangers, local district attorney, Inspector
General’s Office, etc.) are also conducting an investigation of the matter in question. If possible, provide
a contact name and phone number for the individual responsible for any other investigation(s).

Dr. Guale was counselled about her testimony. A rigorous expert testimony training plan was
"developed for her to complete as part of a performance improvement pian. vManagement disclosed

Page 4



TEXAS FORENSIC SCIENCE COMMISSION « LAB DISCLOSURE FORM (Cont.)

6. EXHIBITS AND ATTACHMENT(S)

Whenever possible, disclosures should be accompanied by readable copies (NO ORIGINALS) of any
laboratory reports, relevant witness testimony, affidavits of experts about the forensic analysis, or other
documents related to your disclosure. Please list and attach any documents that might assist the Commission
in evaluating the disclosure. Documents provided will NOT be returned. List of attachments:

Attached is Dr. Guale's Master of Science degree and transcript.

7.YOUR SIGNATURE AND VERIFICATION

By signing below, I certify that the statements made by me in this disclosure are true. I also certify that any
documents or exhibits attached are true and correct copies, to the best of my knowledge.

Signature:
Date Signed: September 8, 2016 - 11:28am
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ARRIS COUNTY
NSTITUTE OF FORENSIC SCIENCES o i R

SCIENCE. SERVICE. INTEGRITY. Chief Medical Examiner

Texas Forensic Science Commission Complaint #16.48 and Disclosure #16.02

DESRCIPTION OF RESPONSIVE ATTACHMENTS

1) Attachment 1: The 2006 employment application of Fessessework Guale.

Information regarding the evaluation of her original application by current personnel is included in
section 3.

2) Attachments 2a-2b: The SOP for testimony monitoring and the standard form used to
evaluate staff testimony.

3) Attachments 3a-3d: Previous court testimony evaluations from 2009-2015; a signed
performance improvement plan for Fessessework Guale in 2016; a root cause analysis of the
reason for the credential misstatement; and the corrective action report.

4) Attachments 4a-4q: Curriculum vitae and Statement of Qualifications before the identified
nonconformance; corrected curriculum vitae and Statement of Qualifications following the
identified nonconformance; MS transcript and MS degree; DVM degree; several court testimony
transcripts reviewed by current personnel during the laboratory’s internal investigation.

Information regarding the laboratory’s review is included in section 3.

5) The laboratory’s investigation of the credentialing issue encompassed issues brought up
in the allegations made by the Harris County Criminal Lawyers Association, as evident by the
corrective action and performance improvement plan issued in August 2016. Therefore, there are
no additional investigative records to provide. It should be noted that the IFS Quality Assurance
Manager consistently reaches out to both the prosecution and defense counsel after employees
testify to obtain evaluations from them. To date, nobody from Mr. Flood’s office has returned an
evaluation. Therefore, the complaint sent directly to the Commission was the first HCIFS heard
of their concerns. Attachments 5a-5b are two examples of communication sent requesting
feedback for Fessessework Guale’s testimony.

1861 Old Spanish Trail, Houston, Texas 77054 | (832) 927-5000 | (832) 927-2869 (F) | ifs.harriscountytx.gov



"o
HARRIS COUNTY, TEXAS
APPLICATION FOR EMPLOYMENT ;

Please return application to:

Office {713) 755-5250
TDD (713) 755-6870

Interpet Address:
www.lictx.net/hrrm

Job Hntli‘IE (713) 755-5044

Human Resources & Risk Management |
1310 Prairie, Suite 240
Houston, Texas 77002

Please read the [ollowing before completmg application. Applicants are considersd without regard to ncc, color religion, qex, natmnal
age or (subility. All questions must be answered. You may inc¢lude your resume, howaver, )

A S ATS BIHSHET 483 G A AR ey

Si Plcase type or print clearly (black or'blue ink).

First Name Middle Name Last Name Other Namcs

- SESSEWRL Lol Guale |
Current Address (Number/Strect/City/State/Zip Code) How Long? Primary Number
2853 S Biscay €T, funm lpgom3 57T (203)3I1$-2350
Previous Address (Number/Street/City/State/Zig Code) How Long? | Alternate Number

-2  por il umversil, plale Stilwile, Ok Yo 9 | (Po)|9E3- 6308

b 1820 17 Social Security Number: Are you aul.honze;l to work in the|Uniled Stares?
Arc you between 18-20 ycars o D = - % D No
Are yon at least 21 yeacs old? @ cf‘{‘j\ /PN 9199
If you are an alicn authorized by the Immigration and Naturalization Service to work in the United States, provide Ee following:
Aliea Number. £y -/—:‘Z €1 - or Admission Number: Expiration of employment authorization, ifany:
us A
Please provide your date of birth (required for background check): A7 / /! / 1943
Date you can start: Soon ANNOUNCEMENT NUMBER 1! 1269~ P
ND ' N
REFERRED BY: AND JOB TITLE ToxX Colo 51 s+ (ﬂ;
EDUCAT